· READ THE QUESTIONS AND ANSWERS CLOSELY!!!!!!!!!
· STICK WITH FIRST ANSWER UNLESS YOU ARE SURE IT IS WRONG
· WATCH OUT FOR “ONLY IF” OR “UNLESS” ANSWERS.  READ THEM CLOSELY
· WATCH OUT IF THE CRIME IS “ATTEMPTED …” - THEN INTENT IS NEEDED

CRIMINAL LAW

MURDER

· Murder: To be guilty of murder, one must unlawfully kill another human being with malice aforethought which may be (i) intent to kill; (ii) intent to inflict great bodily injury; (iii) reckless indifference to an unjustifiably high risk to human life (depraved heart); or (iv) the intent to commit a felony.

· At common law, the crime of attempted murder requires both a specific intent by the actor to kill the victim and an act that puts the D in close proximity to completing the crime (For MPC, it must be a “substantial step” rather than close proximity).
· If you intend to kill A but kill B instead, you cannot be guilty of the ATTEMPTED murder of B.
· If you want to kill A, but shoot at B thinking it is A, and you would C, you are guilty of the attempted murder of B (MBE 1992)

· You are liable for murder if your act was not only the “but for” cause, but also a natural and foreseeable result – the “proximate” cause. 

· Accidental killing committed during the course of a felony is common law murder.

· Common law murder is wanton and reckless. 

· No crime if you systematically deprive child of food, don’t call doctor, child would have died from malnutrition in a few months, but child’s cause of death is cancer.
· Russian roulette is a killing with “abandoned and malignant heart” b/c it exhibits a recklessness indifference to the “very high” risk of death or serious injury.
· Depraved heart murder - willful and wanton disregard of an unreasonable or unjustifiable human risk.
· Shooting an automatic weapon into the air in a room full of people is murder because it is conduct involving a substantial or very high degree of risk to human life and is unjustifiable under the circumstances.
· Involuntary manslaughter is Criminal or gross negligence manslaughter (falling asleep at the wheel) or Misdemeanor manslaughter – killing while committing malum in se misdemeanor or unemunerated felony (not a BARRK felony).

· Voluntary manslaughter requires passion or provocation

· Adequate provocation can reduce murder to voluntary manslaughter. Being subjected to a serious battery is adequate provocation, geing hit in the face with an umbrella, or seeing wife in bed with another man and losing control
· Manslaughter if you kill someone while acting recklessly under an unreasonable apprehension of danger (JULY 1991)
· Manslaughter least likely to be the underlying felony for felony murder when compared against attempted rape as the underlying felony. (MBE 1992)
· Spouses/Proprietor-Customer/School-Pupil have a duty to rescue if they learn of the peril. Failure to fulfill that duty knowing it would mean almost certain death is the equivalent of homicide committed with malice. 

OTHER CRIMES
· Larceny: At common law, larceny is the taking and carrying away of the personal property of another by trespass (i.e. wrongfully) with intent to permanently (or for an unreasonable time) deprive the other of his interest in the property.
· Larceny occurs if you intend to deal with the property in a way that involves a substantial risk of loss to the owner (e.g. holding on to it until you get a reward).

· For larceny, pay attention to situations where title is transferred by false representations – this is not larceny.

· You can pass title to money. Someone tricks you into buying something.

· Larceny by the use of an innocent agent – when you trick someone to steal something for you

· Larceny if you steal marijuana from someone (MBE 1992)

· Can commit larceny by taking property from someone who doesn’t have rightful possession (stealing from a thief)

· If you find property, and there are sufficient clues to ownership, it is larceny if you keep the property

· Thinking your conduct is not a crime is not a defense to larceny

· Larceny by trick: Obtains possession of property by lies and then fraudulently converts it

· Larceny by Trick: False promise is a crime whereby a person obtains property falsely based on an intentional misrepresentation of present or past fact. (JULY 1991)

· False Pretenses: By lying, one obtains title along with possession of property

· False Pretenses is obtaining title to property of another, by intentional false statement of facts (FEB 1991)

· Embezzlement: illegal conversion of property over which D had lawful possession (Embezzler has lawful possession (not title), AND Illegal conversion). Embezzler does not have to benefit at all

· Embezzlement: (1) fraudulent, (2) conversion of, (3) the property, (4) of another, (5) by one who is already in lawful possession of it.

· Pawn shop that sells item before they are allowed to is guilty of embezzlement (MBE 1992)
· Common law forgery is creating a false document with apparent legal significance with intent to defraud (i.e. a deed, but a forged Thomas Jefferson letter is not forgery since it has no legal significance)

· Burglary: At common law, burglary is a breaking and entering of the dwelling of another at nighttime with the intent of committing a felony therein.

· Intoxication is a defense to burglary (MBE 1992)
· Fraudulently entering a hotel room at night to steal is a constructive breaking and therefore burglary.

· If you reasonably think you are entering a house you have consent to enter, no burglary (MBE 1992)

· Use of force or intimidation to gain entry is considered a breaking.

· Arson: At common law, arson is the malicious burning of the dwelling of another. Must act with the intent or knowledge that the structure will burn, or with the reckless disregard of an obvious risk that the structure would burn.
· If you want to burn down a building, then inadvertently start a fire, but don’t put it out because you want the building to burn, you are guilty of arson (JULY 1991).
· On MBE, arson definition usually assumes structure, rather than dwelling.

· Arson if you burn a building that has a homeless person sleeping inside. (FEB 1991)
· Solicitation occurs when the defendant, with the intent that another person commit a crime, entices, advises, incites, orders or otherwise seeks specific other person to commit a crime

· Solicitation merges into attempt

· Solicitation: solicitor must intend that a criminal offence be committed (can’t be guilty of solicitation of murder if you give someone a gun knowing the gun is unloaded)

· For a mens rea of malice, you do not have to show intent to injure/kill, just recklessness.

· Accomplice: At common law, to be convicted as an accomplice, a person generally must have given aid, counsel, or encouragement with the intent to aid or encourage the principal in the commission of the crime charged. 
· Words of encouragement coupled with criminal intent will suffice for accomplice liability (MBE 1992)
· Mere presence, coupled with silent approval and intent is insufficient for accomplice liability (MBE 1992)

· When criminal wants poison to kill someone and you give him antibiotic that kills anyway, giving is insufficient for accomplice liability (MBE 1992)

· Robbery: At common law, robbery consists of (i) a taking (ii) of personal property of another (iii) from the other’s person or presence (iv) by force or intimidation (v) with the intent to permanently deprive him of it.
· If you robbing a store, and customer comes in and fires gun to stop you but kills clerk, you should be found not guilty of felony murder because you are not responsible for the acts of the customer (JULY 1991) 
· If you are robbing a store, and clerk faints and hurts head and then you run out with no money, you are only guilty of attempted robbery, and not assault or robbery (FEB 1991)

· Attempt requires the SPECIFIC INTENT to commit the crime.
· Conspiracy: An agreement between two or more parties to commit a crime Requires 1) Agreement (does not have to be expressed), AND 2) Intent to agree, AND 3) Intent to pursue/achieve unlawful objective (i.e. not unlawful if you conspire to rob your own house)
· Withdrawal from a conspiracy is an affirmative act where you notify all the members of the conspiracy and is done in time for them to have the opportunity to abandon their plans.
· Extortion is obtaining property from another by means of threats to physically harm the victim or property.
· A corporation can be held vicariously liable for the acts of its agents committed in the scope of their employment, including criminal acts.
· Strict liability crime to employ minors will make supervisor criminally liable because he exercises control over hiring and employ even though he himself is an employee for the company (FEB 1991)
· Receipt of Stolen Property: D must know that the property is stolen at the time when the property comes into his/her possession.
· Search warrant directed at a multiple-occupancy structure will ordinarily be held invalid if it describes the premises only by street number or other identification common to all subunits located within the structure. But, if the building in question from its outward appearance would be taken to be a single-occupancy structure and neither the affiant not other investigating officers nor the executing officer knew or had reason to know of the structure’s actual multiple-occupancy character, then the warrant is not defective.

· For a finder of lost or mislaid property to be guilty of larceny: (1) the finder must, at the time of the finding, intend to steal it, and (2) the finder must either know who the owner is or have reason to believe that he can find out the owner’s identity.

· “Continuing Trespass”: one who takes another’s property intending only to use it temporarily before restoring it unconditionally to the owner may nevertheless be guilty of larceny if he later changes his mind and decides not to return the property after all.

· Human Shield Exception: if the felon is using the victim as a human shield and the victim is killed by the police or someone else, then the felon is guilty of felony murder

DEFENSES
· Consent of victim does not excuse, mitigate or reduce the level of a criminal homicide.

· If basis for provocation is reasonable, homicide is mitigated to voluntary manslaughter.

· If basis for provocation is unreasonable, homicide is NOT mitigated to voluntary manslaughter.

· Try to challenge a strict liability statute as unconstitutionally vague if it does not apprise a D of which acts are proscribed. 

· Voluntary Intoxication is no defense to strict liability crimes. No defense that negates intent is permitted for strict liability crimes.

· Voluntary Intoxication is no defense to crimes involving recklessness

· Voluntary intoxication will never reduce murder to manslaughter but it may reduce a 1st Degree Murder to a 2nd Degree if it negates D’s premeditation, deliberation, or intent to kill.

· Person acts “knowingly” when he knows his conduct will necessarily or very likely cause such a result. 

· Under M’Naughten, D is entitled to acquittal if the proof establishes that: (a) a disease of the mind; (b) caused a defect of reason; (c) such that the D lacked the ability at the time of his actions to either: (1) know the wrongfulness of his actions; or (2) understand the nature and quality of his actions. E.g. Did not know act was morally wrong. If you are tested on this, it will concern D’s insane delusions – need to determine: if the facts were the way D believed them to be, would they provide D with a valid defense.
· D’s insane delusions brought on by intoxication may be a defense to murder if you killed because voices told you to kill (MBE 1992)

· D’s insane delusion that only way to prevent his wife from destroying the world was to kill her is a defense to murder under insanity defense (MBE 1992)

· Durham rule – act is a product of a mental disease or defect (broader than M’Naughten)

· MPC: substantial capacity test – whether, as a result of the defect, he lacked the capacity to appreciate the wrongfulness of his conduct

· Factual impossibility is not a defense to attempt, but legal impossibility is. If the D does something thinking it’s a crime, but it isn’t, he can’t be charged w/ attempt no matter how culpable he is. (FEB 1991)
· It is constitutional to eliminate insanity defense or to require D to prove insanity by preponderance of evidence

· If a statute defines a crime in a way that necessarily involves more than one participant, and it provides for the liability of only one participant, it is presumed that the legislative intent was to immunize the other person from liability as an accomplice. 

· As a valid defense to a general intent crime (i.e. rape, battery, kidnapping, false imprisonment), a mistake of fact must be honestly entertained, be based upon reasonable grounds, and be of such a nature that the conduct would have been lawful and proper if the facts had been as they were reasonably supposed to be.  

· Mistake of law no excuse to larceny.

· Accessory After the Fact: not subject to accomplice liability and is not guilty of the substantive crime but is guilty of the separate crime of obstruction of justice.

· Jury can find a person guilty of accessory after the fact if person moved with another to prevent the other’s conviction of a crime. (JULY 1991)
· Under common law (Majority), deadly force may be used when a person reasonably believes deadly force is about to be used against him (No need to retreat). 
· Self Defense: can use reasonable force when attacked – no duty to retreat. No crime if the reasonable force kills the person (MBE 1992)

· Provocation: 1. Adequate provocation 2. Heat of passion 3. Lack of opportunity for the passion to cool 4. Causal connection between provocation, passion, and act
CRIMINAL PROCEDURE

· PO can detain a person as long as he has an articulable and reasonable suspicion of criminal activity.

· Pat down only if PO reasonably believes that the person may be armed and presently dangerous. PO can reach into D’s clothing and seize any item PO reasonably believes, based on plain feel, is a weapon or contraband.

· Even if you own the contraband, it can be used against you if it is found on another person after an illegal search of that person.

· A plea can be vacated if prosecutor withdraws from the plea bargain deal.

· After Miranda warnings, If D says he’ll talk but won’t put anything in writing until he has a lawyer, oral statements are admissible.

· Search incident to lawful arrest – can conduct a warrantless search of the entire passenger compartment of car.

· Automobile exception - can conduct a warrantless search if they have probable cause that car contains contraband or evidence of a crime. Can search any part of car/trunk that could conceivably hold the item(s) sought
· If warrant based on bad info, items seized will be suppressed if Officer who submitted warrant application knew the statement was false (JULY 1991)

· A person has an expectation of privacy in his dwelling and the area close to it (the curtilage).  An open field is not a protected area, and even a fenced area belonging to the defendant is considered an open field as long as it is not part of the curtilage.

· Fourth Amendment protects citizens both at home and abroad

· An officer has a right to arrest one whom she reasonably believes has committed a felony (even by entering the home without a warrant).  

· Quotient verdict (ignoring judge’s instruction to look at liability) is grounds for a new trial

· Juror testimony (affidavits) cannot be used relating to any matter/statement made during deliberations to the effect of anything on any juror’s mind or emotions or mental processes.

· A general consent to search a home allows police to even look under carpets that have bulges

· Sufficient evidence to admit if police saw man drop bag of white powder, run away, and a few minutes later they retrieve the bag after arresting man. (JULY 1991)
· Confession of co-conspirator inadmissible at your trial unless co-conspiritor testifies and can be cross-examined (JULY 1991)
· Principal must have probable cause or warrant to search a student’s backpack if principal is acting as an agent for the police (JULY 1991)

· Right to counsel violated if you have informant elicit info from D who is in custody and awaiting trial, even if informant not interrogating D (JULY 1991)

· D must raise affirmative defense of entrapment and establish by preponderance of the evidence (JULY 1991)

· A mentally ill person can waive his Miranda rights so long as there was no police coercion (FEB 1991)

· The U.S. Supreme Court has held that a warrantless search of an automobile junkyard pursuant to a state statute fell within the warrant exception for pervasively regulated industries even though the purpose of the statute was not merely to aid in the discovery of regulatory violations but also to aid in the discovery of stolen property.

· Sentencing Guidelines: any fact that increases the penalty beyond the statutory maximum period must be proved beyond a reasonable doubt

· Grant of “use and derivative use” immunity is sufficient to extinguish the 5th Amendment privilege against self-incrimination.

· Incompetency to stand trial depends on a defendant’s mental state at the time of the trial and the prosecution bears the burden of proof of competency once the issue has been raised (usually must be proved by a preponderance of the evidence).

· No constitutional requirement that all known charges be brought in the same prosecution (MBE 1992)

REAL PROPERTY

· For RAP, if transfer occurs in a will, you look at lives in being at time of death of the testator, not when the will is created.

· If Life tenant assumes mortgage, life tenant only has to pay mortgage interest. Remainderman pays the mortgage principal (to protect his interest).

· The life tenant is obligated to pay the ordinary, annual real estate taxes assessed against the property, to the extent that she receives actual or imputed income from the property.  If the property is not capable of producing income, the life tenant is not obligated to pay property taxes out of her own pocket.

· If Life tenant wants to demolish a building on property to build a mall, this is waste (JULY 1991)

· A tax sale cuts off the rights of remaindermen (so it behooves them to pay if life tenant doesn’t pay)

· Abstract company is liable if they fail to uncover the existence of an easement in the chain of title.
· If a remainder is created in a class that could grow (diluting each existing classmember’s share, this remainder is vested subject to partial defeasance.

· A remainder is a future interest created in a transferee that is capable of becoming a present interest upon the natural termination of the preceding estates created in the same disposition.
· A contingent remainder is a remainder subject to a condition precedent, or a remainder that is created in favor of unborn or unascertained persons.

· A vested remainder can only be created in and held by ascertained persons in being and cannot be subject to a condition precedent. Vested remainder can be transmitted by will.
· A vested remainder subject to divestment arises when the remainderman is in existence and ascertained and his interest is not subject any condition precedent, but his right to possession is subject to being defeated by some condition subsequent.
· An executory interest is an interest that divests the interests of another transferee
· A springing use is a form of executory interest (a future interest in a transferee that is not capable of taking on the natural termination of the preceding estate).
· RAP is violated if an interest can be created more than 21 years after the death of the relevant lives in being (persons alive at the time of the transfer).
· The Rule Against Perpetuities states: “No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”

· RAP does not apply to options to purchase where the one who holds the option is the current lessee.
· Water: Absolute ownership doctrine: Entitled to extract as much as you want for any purpose you desire.

· Water: Reasonable Use doctrine: Any reasonable use for beneficial purposes on the overlaying land that is not malicious or wasteful.
· If a deed is given for security purposes rather than an outright transfer, this is an equitable mortgage, and foreclosure is necessary before you can sell the property.

· Judgment lien runs with the land and is binding on subsequent owners who have notice of it.
· A recorded contract (as opposed to deed) trumps a later filed judgment lien (JULY 1991)

· Recordation is prima facie evidence of delivery.

· A complete transfer of the tenant’s entire remaining term is an assignment of the lease. Assignee owes the rent directly to the L. Typically, when an assignee reassigns the leasehold interest, his privity of estate with L ends, and he is generally not liable for subsequent assignee’s failure to pay rent (unless he promises landlord or a 3rd party)  
· Tenant is normally not the beneficiary if a non assignment clause in a lease so the tenant cannot sue if a co-tenant assigns (MBE 1992)

· If tenant does not accept new lease b/c of higher rent, if tenant stays past lease end, it is a mo-to-mo tenancy at the new rent so long as the new rent is reasonable. 

· If tenant holds over, but no new lease or new rent was discussed prior, rent for the new periodic tenancy is based on the old rent.

· Unless a residential tenancy is involved, a year-to-year tenancy results from holding over if the original term was over one year.

· Landlord’s promise in a lease to maintain the property does not terminate because the property is sold. L is still in privity of contract with T. New owner also liable because promise to repair runs with the land.

· If a lease is subordinate to a mortgagee (tenant lease made after mortgage on property), and the mortgagee later takes over the property, he can cancel these junior leases (leasees had record notice of a superior interest)

· For specific performance after a delayed closing, you must show that time was not of the essence, and you did not unreasonably delay the closing (it does not matter if you did not hold title to the property you are selling at the time the contract is made).
· Seller of real property can enforce specific performance against a Buyer who breaches (MBE 1992)

· If time is of the essence and you perform just one day late = MATERIAL BREACH excusing other party’s duty
· Time of Essence clause can simply say “Contact is null and void if not performed by Certain Day”

· If someone is living on the land, a subsequent purchaser is charged with notice (he should go check).

· Donees are not protected by the recording statutes and thus can be subject to a covenant even if they did not have notice. 
· Under the “Notice” Recording Statute, an unrecorded conveyance is invalid as against a subsequent BFP for value and without notice. i.e. O to A then O to B

· Under the “Notice” Recording Statute, a subsequent BFP (B) prevails over the prior interest (A) whether or not the subsequent BFP (B) records or not. Subsequent BFP wins if A does not record and B takes without notice.
· Under the “Race-Notice” Recording Statute, an unrecorded conveyance is invalid as against a subsequent BFP for value without notice who records first. BFP is only protected if he records before prior transferee or mortgagee
· Under the “Race-Notice” Recording Statute, a subsequent BFP (B) prevails over the prior interest (A) if subsequent BFP (B) records first. Subsequent BFP wins if A does not record and B takes without notice and B records before A.

· You are a purchaser for value if you pay 50k for a property worth 100k

· Mortgagees for value are treated as “purchasers” under the recording statutes.

· If Mortgagee transfers note to HIDC, and doesn’t tell Mortgagor, and Mortgagor pays Mortgagee instead of HIDC, Holder has a COA against  the security and mortgagor (if deficiency allowed)

· Shelter Rule – person who takes from a BFP will prevail against any interest that the BFP would have prevailed against (even if transferee has actual knowledge of the prior unrecorded interest)
· After-Acquired Title Doctrine – (Doctrine of Estoppel by Deed) – applies when a person executes a deed purporting to convey an estate in land which he does not have or which is larger than he has, and then acquires this land, it passes to the grantee by estoppel.
· All disabling restraints on legal interests (i.e. fee simple or life estate) are void.

· Benefits of an easement appurtenant passes with transfers of the benefited land, regardless of whether the easement is mentioned in the conveyance. 

· A beneficial easement that is visible or known to the buyer does not constitute an encumbrance so marketable title is not affected.
· You can grant an easement that lasts only a few years.

· Expanded use of an easement does not terminate it. (JULY 1991)

· Only Servient tenement responsible for repair costs of an easement road (JULY 1991)

· If you have a security interest in windows and they are removable, you can take them back if bank forecloses on the house (JULY 1991)

· Reformation is the remedy whereby the writing is changed to conform to the original intent of the parties.

· Failure to include a necessary party in a foreclosure preserves that party’s interest (it is not extinguished even though if it was subordinate)

· Under common law, a mortgage results in a transfer of ownership to the mortgagee (in a title theory jux). Under this rule, a mortgage given by a joint tenant terminates the joint tenancy.

· In joint tenancy, where one tenant takes out a mortgage, only the mortgagor’s interest is subject to the mortgage (1/2 interest)

· If one joint tenant has a lien on his share, and the joint tenant dies, the other joint tenant owns the whole property and the lien is extinguished.

· If one joint tenant quitclaims his interest, the joint tenancy is severed

· Joint tenants have no fiduciary duty to each other. One can straw sale to dissolve the joint tenancy (FEB 1991)

· If the cotenants’ title is foreclosed at a tax sale, courts will find that a fiduciary obligation exists between the cotenants. Thus if one party buys the property at such a sale, the other cotenants can acquire the same interest they previously held by promptly paying their contribution.
· If person tries to buy property as tenants in common and forges the other person’s name on the conveyance, that ½ share will be vested in the grantor, not the other tenant in common (JULY 1991)

· If a lien is filed on the property of a cotenant, if a partition by judicial sale is performed, the other cotenants interest is not affected. The lien only affects the portion of the proceeds of the indebted cotenant (FEB 1991)

· Judgment creditor is not a BFP
· Effect of an assignment on parties = 
T1 assigns to T2, L and T2 ARE in privity of estate (liable to each other for covenants in original lease than run with the land), L and T1 are NOT in privity of estate, L and T2 are NOT in privity of contract, L and T1 ARE in privity of contract, L and T1 are secondarily liable to each other. If T2 assigns to T3, T2 is no longer in privity of estate with L and is not liable if T3 fails to pay (but T1 is liable) 
· An assignment does NOT release the assignor from his contractual obligations, even if the assignee assigns/transfers to a sub-assignee.
· There is privity of estate between a L and an assignee. Assignee is liable for all covenants in the original lease that “run with the land”
· Effect of a sublease on parties = T1 sublets to T2, L and T2 are NOT in privity of estate, L and T2 are NOT in privity of contract, L and T2 share no nexus, T1 and T2 are responsible to each other
· No privity of estate between L and sub-lessee.

· B has assumed the mortgage = B (transferee) is primarily liable and mortgagor is secondarily liable (both are personally liable)

· If a grantee signs an assumption agreement, becoming primarily liable to the lender, the original mortgagor is secondarily liable as a surety. 

· If a mortgagee and assuming grantee modify the terms of the note, the original mortgagor is released from liability as a surety. 

· B takes subject to the mortgage = B (transferee) has no personal liability and mortgagor is personally liable

· Assignment of rents is from all the tenants.
· A covenant in a lease to pay insurance is held to run with the land. Assignor can be held liable.

· Tenant for years is obligated to make ordinary repairs to the property. Failure to make the repairs makes the tenant liable for permissive waste.

· Power of eminent domain can be delegated to a private entity so long as it is taken for (i) public use and (ii) just compensation is paid.

· At common law, tenant is liable for the rent regardless of flood, fire, or total uninhabitability (unless they contract otherwise). 

· If a tenant covenants to keep the leasehold premises in good repair, the general rule is that the tenant is liable for all defects (except normal wear and tear) including acts of God.

· Profit is a nonpossesory interest in land. Even if it is nonexclusive, the owner of a profit is still entitled to compensation in a condemnation proceeding.
· Under common law, Tenant must still pay full rent if part of the property is condemned. Tenant is entitled to an apportionment of damages for his reduced leasehold.

· Common enemy rule – owner of a lower tract has the right to protect his land from the flow of surface water.
· In equity, a deed absolute intended for security will in fact be construed as a mortgage.

· If a mortgagee under a deed absolute transfers to a BFP, mortgagor has no rights against BFP, but does have an action for redemption against the mortgagee for the value of the land or, at his election, the proceeds of the sale.
· Forged documents, even if properly recorded and notarized and relied upon by bona fide purchasers, are ineffective to convey title.  

· Adverse possession tacking requires privity which can result from contract or blood (you let your nephew use the property while you go away for 1 yr)
· You can adversely possess a private-right-of-way

· Absent tangible proof that property has been acquired by adverse possession, title is not marketable.

· If an adverse possessor transfers personal property on the land, the adverse possessor still has title to the land (MBE 1992)

· Life tenant has the right to mortgage, create liens, easements, or leases on the property but none of these dispositions can extend beyond the period of the life estate.

· Life tenant may not exploit natural resources where no such prior use has been made.
· Grantees in deed must be clearly identifiable (not to all leaders of churches) (FEB 1991)

· Grantor of warranty deed would be obligated to pay Grantee’s costs to defend only if the title were defective.

· Mortgagee has both in personam claim against the mortgagor on the debt and an in rem action against the security. 
· If you take property by quitclaim deed, and no mention of a mortgage, you take “subject to” the mortgage and mortgagee cannot institute in personam action against you for default.

· If an unknown encumbrance exists at the time a general warranty deed is delivered, there is a breach of the covenant against encumbrances and the covenantee may recover damages. If covenantee pays off the mortgage, he can recover in damages both the mortgage principal and interest.
· An equitable servitude is a restriction on the use of land enforceable in a court of equity. It is more than a covenant because it is an interest in the land itself. 
· An equitable servitude can be enforced by a successor to the original parties without consideration of privity, so long as the servitude (1) touches and concerns the land; (2) was intended by the parties to bind the successors; and (3) the party burdened had notice of the servitude. 

· Restrictive covenant runs with the land and can be enforced against those who should be on inquiry notice (MBE 1992)

· There is judicial reluctance to recognize affirmative burden to pay money in installments over an indefinite period as a burden which can be affixed to bind future owners of land (MBE 1992) 

· Dedication to a school and publishing dedication creates title in the school (MBE 1992)

· Dedicating for public use (via words, conduct, or writing) creates an easement with the fee remaining in the grantor.

· Right of First refusal to buy land does not violate RAP if it vests during a measuring life’s lifetime (i.e. right of first refusal during grantor’s lifetime)

· Right of First refusal is within SOF and therefore must be in writing

· Common law majority rule for percolating water (water beneath the surface of the earth that is not confined to a known or well defined channel or bed) is that a landowner is not restricted in the withdrawal of percolating water located underneath his property even if this causes shortages and damage to the other landowners. (Note: some states now use the “reasonable use” rule)
· A forged or undelivered deed is a nullity.
· Prior Appropriation Doctrine- First in time, First in right.

· Riparian Right Doctrine – The use of water for natural purposes (household consumption, gardening) is paramount and takes precedence over the use of water for artificial purposes (irrigation, manufacturing).

· A remainder is vested if the holder of the remainder is (i) born; (ii) ascertainable; and (iii) there is no express condition precedent.
· If the grantee is not reasonably identifiable, the deed is void.

· If you lease from a life tenant, and life tenant dies so property goes to B, Tenant must vacate land at B’s request, even if lease still in effect.
· Acceptance of the deed will be presumed if the conveyance is beneficial to the grantee.
· Part performance exception to SOF. Need to show combination of (1) payment of all or part of the price; (2) taking possession; or (3) making substantial improvements. Two rationales: (a) evidentiary theory – to show contract was formed (b) estoppel theory – to show purchaser relied to his detriment on the oral representations of the seller.
· Implied contractual covenant to convey marketable title is superceded by the doctrine of merger when the deed is accepted.
· Title which is subject to an unreasonably burdensome risk of litigation is “unmarketable”

· Encroachments of significant dimension (on subject prop or adjacent land) make a property unmarketable.

· Violation of zoning ordinances make a property title unmarketable.

· If it is uncertain that a lot is subject to building restrictions, the title is unmarketable. 

· You can notify the other party at a later date that time is of the essence, and the other party must comply so long as notice is given a reasonable time prior to the date for performance. 

· If Buyer dies, under majority view (equitable conversion), the heirs are entitled to specific performance (and not rescission, unless that party’s existence was necessary for the performance of the contract).
· Under equitable conversion, if Seller dies after contract is made but before closing, and will gives personal property to P and real prop to R, P will get the proceeds of the sale (R did not get equitable title, buyer has it)

· Cannot sue for damages for breach of covenant of quiet enjoyment if you received the property as a gift (since pmt received by seller is the measure of damages)
· If you can’t sell to only one person, this may not be a Restraint on alienation, especially if it does not run with the land. 

· Future covenants of title – general warranty, quiet enjoyment and further assurances, run with the land so that any remote grantee in privity of estate (who succeeded in the same interest in the property as was held by the covenanting grantor) may enforce that covenant against the original grantor.
· Collateral document rule – grantee is charged with constructive notice of the contents of deeds of adjacent properties when all of the properties are derived from a common grantor.

· Tract index – all recorded instruments affecting a particular parcel are listed in one place as pertaining to that parcel.
· When grantor retains physical possession of the deed, there is a presumption against delivery. 

· When grantor transfers the physical possession of the deed to the grantee, there is a presumption in favor of delivery. 

· A conveys to B. A lies to B, telling him to wait a while before recording. A then conveys to C who promptly records. Then B records. Then C conveys to D (a BFP). B’s recorded deed is outside the chain of title as far as D is concerned (this is a “deed recorded late”)   
· Doctrine of Worthier Title: “O conveys to A for life then O’s heirs.” O’s heirs’ interest is terminated and O has a reversion in fee.

· Courts have had difficulty agreeing upon whether an affirmative covenant to pay money (other than rent) touches and concerns the burdened property. 
· Majority view is that there is no liability if an adjacent landowner removes subadjacent support from the landowner’s property. No liability if you cause the underground water to be removed, but you are liable if you remove a substance of the soil from underneath the landowner’s property.
· Novation – new agreement

· Accord and Satisfaction – One party to a contract agrees to receive a lesser performance than called for by the contract in order to avoid complete default or to resolve the dispute. 
· An accord suspends the original obligation. It is discharged when accord is satisfied. If debtor breaches the accord, creditor can sue under original obligation 

· Attornment  - feudal tenant agrees to accept a new landlord in the place of the original landlord.
· Two owners of adjacent property can agree to a boundary line if the line is in dispute. Agreement does not have to be in writing and co-tenants do not have to be notified. (However, JULY 1991 says one co-tenant cannot bind another co-tenant to a boundary line agreement) 
· The death of a party to a lease will generally not terminate the lease. It is dealt with as an asset of the estate of the deceased.
· Trespasser ab initio – trespasser from the beginning

· Tenant at Sufferance - T has wrongfully held-over, past the expiration of the lease. T has a leasehold estate (the tenancy at sufferance), to permit L to recover rent. The tenancy at sufferance lasts only until L either evicts T or elects to hold T to a new term. (MBE 1992)

· If life tenant commits affirmative waste, remaindermen can get an injunction and be compensated for damages (impounded for future distribution)
· At common law, a tenancy of the entirety could only be held by validly married couples.
· Most states do not recognize a tenancy of the entirety

· Tenancy of the entirety may not be severed by unilateral conveyance – the tenants must mutually agree to convey to another person or one must convey to the other.

· Rule of convenience – when gift made to an open class, the class closes when some member of the class can call for a distribution of her share of the class gift (to H for life, then to my nieces for life).

· Foreclosure terminates junior interests, but not senior interests. Senior mortgages remain intact on the property
· Open mines doctrine permits life tenant to continue to operate a mine because it was in operation at the time of the conveyance (normally holder of a vested remainder could  prevent this)
· Owner of a fee simple (even defeasible) can mine as much as they want, even if subject to divestment

· Regulations that decrease value of property must promote important public purpose and permit continued use of the property.

· Fee Simple Determinable: “so long as” or “until.” Violation of condition=automatically reverts to the grantor. RAP does not apply here because no interest in a 3rd person.  
· “To A for the purpose of constructing a day care center” creates a fee simple absolute because there is no durational language (JULY 1991)

· C is mortgagee from A on Jan 10, records Jan 18. B buys from A on Jan 11, records Jan 23. Both without notice. C wins under race-notice. (FEB 1991)
CON LAW

· WHENEVER A GOVERNMENTAL INSTRUMENTALITY ACTS SO AS TO DEPRIVE SOMEONE OF ANY INTEREST, THE 1ST QUESTION TO ASK IS WHETHER THE INTEREST QUALIFIES AS “LIFE” “LIBERTY” OR “PROPERTY”. IF SO, THE DUE PROCESS SAFEGUARDS OF NOTICE AND SOME FORM OF HEARING ARE REQUIRED.

· Executive agreements supercede existing state law
· Eleventh amendment generally prohibits a federal court from hearing a private party’s claim against its own or another state’s government
· Obscenity may be punished under a properly drawn (not vague) statute. It is constitutional for the state to punish someone who says fuck to someone else
· Statute prohibiting sales of violent or sexually explicit magazines violates 1st amm as incorporated through 14th because statute is overbroad and excessively vague.

· Affirmative action best justified in a situation where there has been past intentional discrimination

· Congress has plenary power over aliens
· President can pardon people only for federal crimes (except impeachment)

· Power of president to negotiate with foreign nations impliedly authorizes president to make executive agreements that can secure the release of a state prisoner (JULY 1991)

· Improper for senate to appoint a commission to adjudicate a boundary dispute between two states (FEB 1991)

· A tax on the content of the press violates 1st amm absent a compelling justification

· Congress has exclusive power over naturalization and denaturalization.

· Art I Sec 8 Para 3 empowers Congress to “regulate commerce with foreign nations and among the several states and with the Indian tribes”

· Congress has the power to regulate and limit the appellate jurisdiction of the Supreme Court. Article III provides that the Supreme Court shall have appellate jurisdiction under such regulations as Congress makes
· Congress may not limit all avenues for Supreme Court review of federal constitutional issues.

· Filing suits directly with Supreme Court violates its original jurisdiction because a suit has to first be decided by a lower state or federal court (FEB 1991)
· Congress may not infringe on President’s power as commander in chief (i.e. Congress cannot move troops)

· As commander in chief, president can deploy national guard to aid in relief efforts.

· 14th amm does not directly apply to federal action, only state action
· 13th amm address private acts of racial discrimination

· Three basic fundamental rights: right to travel, right to vote, right to privacy (includes right to marry, family relations).  All of the rights have a strict scrutiny standard of review.

· Purchase of contraceptives is encompassed by the fundamental right of privacy.
· Property Clause of Article IV Sec 3 empowers Congress to protect wildlife wandering onto federally owned lands. Congress has power to “make all needful rules and regulations respecting the territory or other property belonging to the United States such that it is necessary and proper to protect US property..
· States cannot tax property on federal lands because of the Property Clause

· Property Clause allows free distribution of govt food, even if it negatively impacts foodsellers.
· States may regulate local aspects of interstate commerce so long that it doesn’t conflict with fed law AND (i) does not discriminate against out-of-staters in order to benefit local economic interests and (ii) the incidental burden to interstate commerce does not outweigh the local benefits of the reg.
· Legislative power can be delegated to executive officers and/or administrative agencies. (Must include intelligible standards)
· In addition to its enumerated powers, Congress possesses auxiliary powers that are necessary and proper to carrying out all powers vested in the federal govt.

· Under the Necessary and Proper clause, Congress may do anything that is arguably appropriate to relate to a federal question

· Necessary and Proper Clause allows Congress to federalize the national guard.
· Economic legislation will be upheld as long as there is a rational basis for the legislation.

· Just because legislation has a discriminatory effect does not trigger strict scrutiny – there must be an intent to discriminate

· Other than streets, sidewalks, parks, and designated public forums, most public property (including court houses) are nonpublic forums. Speech in nonpublic forums can be regulated so long as (i) regulation is viewpoint neutral and (ii) reasonably related to a legitimate govt purpose.
· Content-neutral speech restrictions must be narrowly tailored to further a significant govt interest and does not unreasonably limit alternative avenues of expression (JULY 1991)

· Bill of Attainder is a legislative act that inflicts punishment without a judicial trial on individuals who are designated either by name or in terms of past conduct.

· A city can put commercial advertising on buses and can refuse political advertising and accept only commercial advertising, as long as the restriction is viewpoint neutral and reasonably related to a legitimate government interest.
· States and municipalities are not allowed to interfere with federal activities or operations, unless Congress consents. 

· Supremacy Clause - If a valid federal law conflicts with a valid state law, the federal law controls.

· State cannot prohibit advocating the use of force or of violation of the law unless the advocacy is directed at (i) producing or inciting imminent illegal action; and (ii) where the advocacy is likely to produce such action.
· Congress does not have the power to legislate or regulate for the general welfare – Congress has the power to tax and spend for the general welfare.

· Privileges and Immunity Clause of Art IV Sec 2 prohibits state discrimination against non-residents in respect to essential activities or basic rights unless the discrimination is closely related to a substantial (important) govt purpose.

· Privilege and Immunities Clause restricts STATES, not the federal government.
· Commuter tax on non-resident taxpayers violates Privileges and Immunity Clause

· Privileges and Immunity Clause of 14th amm covers right to travel freely from state to state, right to vote for national officers, right to assemble, right to petition congress for redress.

· Generally a fed court will abstain when presented with an unsettled question of state law.
· Right to vote by absentee ballot restricted to only certain classes of people was held constitutional b/c they had other options (just vote).

· States may restrict the right to vote so long as the restriction is necessary to advance a compelling state interest and the state has chosen the least restrictive means of achieving that interest.
· Unconstitutional to give textbooks to a private school that practices discrimination.

· Constitutional to give textbooks to a private religious school
· Right to run for office is not a fundamental right, but restrictions are invalid unless they further “vital” state objectives that cannot be achieved in significantly less burdensome ways.
· Infringing on a fundamental right (such as custody of your children) requires the govt to satisfy burden of proof by showing that the restriction is necessary to advance a compelling or important state interest. 
· Regulations on obscenity are OK if you use a national reasonable person standard in determining the social value of the work.

· Lawfully obtained information protected by the 1st amm can be published by the press.
· It is a violation of a person’s rights under the Free Exercise Clause to assess the truth or validity of her religious beliefs.

· Govt regulation an infringe on religious conduct if the govt interest outweighs the burden on the conduct

· If a govt employer seeks to fire an employee for speech related conduct when that speech is a matter of public concern, the courts must balance the employee’s rights as a citizen and the govt’s interest as an employer in the efficient performance of a public function. This entitles employee to a hearing to contest the dismissal.

· Under Art II Sec 2, Congress may not appoint members of a body with administrative or enforcement powers.

· Admiralty Power - Congress may adopt laws regulating navigable waters.

· Conduct undertaken to communicate an idea (i.e art) is speech protected by 1st amm
·  Nude dancing is marginally protected speech. Can be regulated so long as (i) designed to promote important govt interests (ii) does not prohibit all such entertainment in the community
· Tax on only the press or based on the content of a publication violates 1st and 14th amms and will not be upheld absent a compelling justification. 
· A State cannot be sued in federal court by its own citizens unless it consents due to its 11th amm immunity.
· Contrary to 11th amm, States can be sued in federal court, but ONLY on 14th amm grounds.

· If regulation on electoral process is severe, state must show that the regulation is narrowly tailored to achieve a compelling interest.
· Govt regulations on speech and assembly in public forums must be content neutral and narrowly tailored to serve a significant govt interest, and must leave open alternative channels of communication.
· An ad valorem property tax is a tax based on the percentage of the assessed value of the property in question.

· Transaction tax is valid if it is non-discriminatory and does not unduly burden interstate commerce.
· P bringing action in state trial court must exhaust all state appellate remedies before seeking review in fed ct, even where federal issues are involved.
· Loyalty oaths are OK. Membership oaths are usually overbroad and can only be used to prevent knowing membership in a group with specific intent to further unlawful aims.

· Executive order banning all executive employees from talking to the press without prior permission violates 1st amm as an overbroad prior restraint limiting otherwise protected speech.
· President’s powers over foreign affairs is not plenary or absolute, but he could direct executive employees to aid in relief efforts outside the scope of their employment. 
· Ordinance prohibiting picketing of private residences is constitutional.

· Supreme Court has invalidated parental tuition reimbursements or tax benefits for children in parochial or private school.
· State Statute providing payment of salary supplements to parochial school teachers who taught solely secular subjects violated 1st amm Establishment Clause as applicable through 14th amm because of excessive entanglement

· When govt regulates time, place and manner of expression, govt must show that the regulation  supports an important govt interest and is narrowly tailored to achieve that interest
· When the govt seriously impairs an individual’s life, liberty, or property, due process is required.

· Person has burden of showing a denial violated due process, then burden shifts to govt to show a compelling state interest.

· For fundamental rights, legislation cannot make it more difficult to exercise those rights without a compelling govt interest.

· 15th amm is a limitation prohibiting states and the fed govt from denying any citizen the right to vote on account of race or color. 15th amm also has an enabling clause allowing Congress to enact legislation protecting against discrimination affecting the right to vote.
· Under the 15th amm, Congress can pass legislation to enforce voting rights (i.e. legislation allowing only qualified persons to vote).

· Illegal alien children are entitled to free public education

· If the state’s highest court’s decision is on state law and federal constitutional law issues that are independent, the Supreme Court may not properly review that decision (MBE 1992)
· If a state court holds a state law valid under both state and federal constitutional provisions, the Supreme Court may exercise review.
· If the state’s highest court’s opinion is unclear whether the decision is based on state law or federal constitutional provisions, the Supreme Court may exercise review.

· If the state’s highest court’s decision on state law and federal constitutional law issues are intertwined, the Supreme Court must reverse the state court and remand to state court for further proceedings.
·  Members of clergy can hold govt office

· State cannot impose a substantial obstacle upon a woman’s right to have an abortion prior to fetal viability 

· State may restrict abortions so long as they don’t put an undue burden on a woman’s right to choose (allowing abortions only during 1st trimester is unconstitutional)
· State’s failure to provide funding for abortions must  be rationally related to a legitimate state interest

· 13th amm prohibits public and private discrimination in housing.

· A news story about a matter of public interest is absolutely privileged.

· A gag order on a newspaper regarding a criminal trial is an impermissible prior restraint on the freedom of the press.
· Ban on govt door to door opinion polling violates intergovernmental immunity of a federal employee
· Commercial Speech: regulation must (1) directly advance (2) a substantial government interest and (3) be no more restrictive than necessary.

· Regulations of commercial speech must be narrowly tailored and should be no more extensive than is necessary
· States power to tax property is derived from the 10th amm.

· Art I Sec 8 gives Congress power to tax. So long as the dominant intent of a tax is revenue raising, it will be upheld even if the tax has a substantial regulatory effect.
· A federal tax is invalid if it operates solely to punish or regulate the conduct of those subject to the tax.

· President cannot regulate interstate commerce through executive orders (Youngstown)

· Executive agreement does not supercede inconsistent provisions of earlier acts of Congress

· Congress cannot enact legislation involving local matters (eg tort reform for car accident victims) unless it involves interstate commerce

· A law prohibiting the mailing of unsolicited advertisements for contraceptives was held invalid as violating the 1st amm protection for commercial free speech.
· Licensure by a government body does not make an individual a state actor.  Displaying a bumper sticker on a vehicle is symbolic political speech, which may not be regulated unless the state shows a compelling need that is closely related to the regulation.

· When a state statute is declared unconstitutional by the highest state court, the route of appeal is by certiorari
· Art I Sec 8 cl. 17 gives Congress the power to exercise exclusive legislation over Washington, DC.
· Requiring candidates to gather signatures before being on a ballot must further a compelling state interest such as preserving the integrity of the electoral process by preventing the ballot from becoming unmanageable.

· State must demonstrate that preventing losers of primaries from becoming write in candidates is the least restrictive means of achieving a compelling state interest (FEB 1991). 

· Art I Sec 6 states that for any speech or debate in the either House, members of Congress shall not be questioned in any other place (= immunity from defamation)
· City charter provision requiring proposed land use changes to be ratified by 55% of the votes cast does not violate 14th amm due process and is a valid exercise of a power reserved by the people to themselves
· Referendum process does not violate Due Process of 14th amm when applied to a rezoning ordinance.
· It is within the state’s police power to enact legislation for the protection of the health, safety, and welfare of its citizens. The Court balances the nature and extent of the burden against the merits and purposes of the legislation.

· Zoning ordinance prohibiting unrelated, unmarried people from living together in the same dwelling unit is valid under the state’s police power.

· Voluntary pupil prayer recitals during school hours in school are invalidated as an establishment of religion
· Constitutional to prohibit employers from hiring illegal aliens if it would have an adverse impact on lawful resident workers.
· Under 15th amm, right to vote cannot be denied by the evasive devise of a party primary conducted as an activity of a “private club”
· Discrimination based on sex is subject to the quasi-suspect standard of review of important basis.

· In sex discrimination cases, P must show a discriminatory purpose, not merely a discriminatory effect.
· State action exists if a state encourages and facilitates discriminating acts in a private company (i.e leases space to them, receives a % of their profits)
· Residency requirements which impair the fundamental right to travel are subject to strict scrutiny (i.e unconstitutional to make is a newcomer wait one year before receiving state health benefits).
· Rational basis scrutiny for barring aliens who want jobs in education or public welfare (police). However, for child care workers it is strict scrutiny.
· State can discriminate against aliens in regards to the right to participate in the processes of govt ( voting, holding elective office). Rational basis which is upheld
· Constitutional to discriminate against aliens where participation in govt is involved so long as discrimination is not arbitrary or invidious.
· 6th amm right to fair trial – you can assert rights of any juror excluded solely on basis of race even if you are a different race.
· Banning commercial signs but not news-racks is not content-neutral. As such, content-specific regulations are subject to strict scrutiny.  
· War Power includes power to remedy evils which have arisen from the war’s rise and progress. It does not cease with cessation of hostilities.
· Federal administrative regulations prevail over conflicting state law.
· Fed Govt can tax a State’s non-essential activities, such as a tax on outside state investments.
· “Case or Controversy” limitation of Art III -  P must show a definite and concrete personal stake in the outcome. Must show 1) Actual injury in fact and 2) Causation
· Economic or social welfare issues apply the rational basis test

· Lower tuition rates at state universities are valid and do not trigger strict scrutiny
· One year residency requirement to obtain a divorce is constitutional, as the requirement promotes a compelling state interest.
· Licensed horse trainers for state horse racing have DP right of a post-termination hearing.

· Notice and Pre-termination hearing/opportunity to explain/respond to charges required for Institutionalization (adult), Welfare benefits, Disability benefits, Public employment, Public education (disciplinary), Termination of child custody, Civil Forfeitures of real property (FEB 1991)

· Medical doctor does not have 3rd party (jus tertii) standing to attack a state anti-contraceptive statute.
· Under the commerce clause, Congress has the power to regulate the flow of news since it has an appreciable effect (directly or indirectly) on interstate commerce.

· Not applicable to corporations: Privilege and Immunity clause of 14th amm, the Comity clause, 5th amm prohibition against self incrimination. 
· State regulation of interstate commerce is impermissible in regards to state regulations for conservation of local resources

· A state statute that discriminates against interstate commerce is unconstitutional unless: 1) Congress has authorized the discrimination; 2) the regulation is the least restrictive means of achieving an important  health or safety goal or 3) the state or local govt entity is a market participant.
· Contracts Clause: invalidates retroactive state laws that impair an existing contractual obligation (never applies to federal government)

· Generally speaking, a police power argument will outweigh a contracts clause violation answer

· Passing law that impairs rights of bondholders is in violation of the Contracts Clause.

· Private contracts can be validly modified by state legislation which is necessary to achieve a legitimate public interest.

· Laws prohibiting minors from purchasing contraceptives are unconstitutional by infringing on fundamental right to privacy which is protected by the due process clause of the 14th amm.

· A retailer of contraceptives can challenge a state law prohibiting minors from purchasing contraceptives (MBE 1992)
· Drinking age of 18 for women and 21 for men is invalid as quasi suspect gender discrimination unless it is substantially related to an important govt interest.
· If parent refuses life saving medical treatment for a child based on the Free Exercise Clause, Court will look to see whether parent’s refusal was justified on the basis of current knowledge.
· State law granting state school aid to citizens or aliens trying to be citizens requires compelling state interest for denying aliens who were not trying to be citizens or else violates Equal Protection.

· State giving grants to citizens but not aliens must meet strict scrutiny and must be necessary to advance a compelling state interest (FEB 1991)

· Residency requirements imposed as a prerequisite to the enjoyment of basic necessities of life such as welfare benefits or medical care violate the Equal Protection Clause of the 14th amm

· Equal protection clause of 14th amm applies to corporations

· Residency requirement to get a barber’s license violates the Equal Protection Clause of the 14th amm (MBE 1992)

· The Equal Protection clause of the Fourteenth Amendment protects the fundamental interests involved in the right to vote and to have adequate representation.

· If a political party excludes a race, the state is held responsible and this violates Equal Protection Clause of 14th as well as 15th
· Legal aliens fall within the protection of the Equal Protection clause.

· State having to enforce a deed restriction that bars sale to anyone under 21 violates equal protection of 14th amm (MBE 1992)

· Literacy (or knowing English) test for voting violates equal protection if you can’t vote if you don’t pass.

· Equal Protection clause of 14th amm can apply to a private school if the state is highly involved in school regulation and support

· Requiring election code in English violates Equal Protection Clause of the 14th amm.

· Preserving political subdivisions is a legitimate state interest and doesn’t violate equal protection (variance of 16% or less)

· The Equal Protection Clause is violated when governments require subcontracting of a percentage of a percentage of all city contracts to minority owned businesses, unless it is to vindicate a compelling government interest to redress past discrimination within the municipality

· A state cannot absolutely exclude illegitimate children from inheriting from their intestate fathers.
· Barring right to inherit by an illegitimate child must have a rational basis to not violate equal protection )MBE 1992)
· Govt uniforms can ban yarmulkes to encourage subordination of personal preferences in favor of the overall group mission.
· When the government conditions a permit upon a public benefit, the burden is on the state to demonstrate the proportionality of the burden on the landowner to the benefit of the state.
· Quarantine which led to 77% loss was a compensable taking.
· Under Art III, Congress may restrict the jurisdiction of the federal courts.
· The Courts, not Congress, are empowered by the Constitution to determine the constitutionality of laws
· Congress has the power to require the US Supreme Court to directly review state court decisions.
· Fed statute cannot grant fed court the power to render an advisory opinion. (MBE 1992)
· Govt financial assistance given to post-secondary religious schools for secular use is constitutional. Does not necessarily free it to spend its other resources for religious purposes (MBE 1992)
· Govt financial assistance given to primary and secondary schools for secular use would likely involve excessive entanglement with religion since these schools stress religious education
· As a general rule, state laws regulating roadways are highways are generally upheld as protecting a legitimate state interest unless they unduly burden interstate commerce.
· A Congressional spending program is best supported by the Art I power to spend for the general welfare.
· A Congressional spending program for highways conditioned on a state increasing its drinking age is best supported by the Art I power to spend for the general welfare. Commerce power does not apply here.
· A Congressional spending program for highways granting funds if the state speed limit is 55 can be supported by the spending power AND commerce power (MBE 1992)
· Congress’ authority to conduct investigations only includes those areas or matters in which the Constitution allows it to legislate.
· Art III court judges (district, court of appeals, supreme court) are entitled to lifetime tenure 
· Congress cannot appoint officers who exercise Executive Branch functions. Congress can appoint members to delegate legislative powers, investigation, and recommendation of new laws.
· Congress’ power to appropriate funds includes the power to require that the funds will be spent as directed
· Federal law generally cannot be applied to state legislators acting in the course of their official duties
· Discrimination based on physical disability: doesn’t involve a fundamental right nor is it viewed as a suspect classification.  Therefore, the rational basis test will apply and the burden is on the plaintiff to demonstrate no rational relationship to a legitimate state or government interest.

· Race-Based Affirmative Action Plans: subjected to a strict scrutiny standard of review (race can be a plus factor but quotas are unconstitutional).

· 12th Amendment (covers presidential election disputes involving the electoral college): when there is a dispute, the House chooses the president by ballot

· Sex and Race Discrimination: P is required to show a discriminatory purpose and a discriminatory effect. If P can’t show these, then just apply rational basis test.

· To be valid, government regulation of a public forum must pass a three-part test: (1) content neutral; (2) narrowly tailored to serve a significant government interest (no more restrictive than necessary; (3) leave open alternative channels of communication
 
CONTRACTS

· Doctrine of substantial performance does not apply to the sale of goods, just building and construction contracts.

· A doctor making repeated promises that a surgery will be successful creates a contractual obligation
· Under common law, consideration is necessary to modify a contract

· Under UCC, modifications to contracts for sale of goods do not require consideration as long as the modification is sought in good faith.

· Under the UCC, a modification is not allowed if same is stipulated in written contract. 

· Modifications to contracts (even between merchants) must comply with SOF.

· If contract modification BETWEEN MERCHANTS, there MUST be a form/memorandum separately signed by the other party to make the modification enforceable. Recipient bound if he does not object within 10 days of receipt of memorandum.
· Non-UCC oral contract modification allowed as a compromise to an honest dispute (MBE 1992)

· Under the modern view, the pre-existing duty rule does not apply if the duty is owed to a 3rd person.
· If debt barred by SOL, but promisee gives you a writing stating to pay, this is enforceable.
· For nonmerchants, risk of loss does not pass to buyer until tender.
· When A offers B to be an exclusive distributor, courts will imply a promise from B to A to use best efforts to sell the product (as consideration to make this a valid contract)

· If S does not deliver, or B properly rejects or revokes acceptance, B remedy is diff between contract price and either the market price, or the cost of buying replacement goods (cover).

· B accepts goods that breach one of S’s warranties: B remedy is diff between the value of the goods delivered and the value of conforming goods.
· If B pays for nonconforming goods and S refuses to restore the goods or repay B, B can resell the goods at public or private sale (if private, must give reasonable notice to S) to credit amt owed by S to B.
· If B pays for nonconforming goods and does not accept nonconforming goods, damages is price paid plus the difference between contract price and cost of buying substitute goods (MBE 1992)

· Insurance contracts generally cannot be voided by infants.

· A condition precedent is one which must occur before an absolute duty of immediate performance arises in the other party.
· If Infant B buys item, and then reaches majority and keeps the item, B is liable to pay FMV of the item or what B chooses to be bound by (i.e. B offers $300 for it)
· Power of acceptance can be revoked in following ways: (1) lapse of time; (2) death of the offeror; (3) revocation; (4) destruction of the subject matter; (5) rejection or counteroffer; (6) supervening illegality.

· If acceptance is conditioned upon assent of new terms, this is a counter-offer.

· Contract is illusory if you don’t specify the person you are buying from.

· Promise to buy X and pay $100 “as soon as I am able” is NOT illusory but requires Seller to prove Buyer’s ability to pay (JULY 1991) 

· If B and S both rely on an appraisal that is wrong, mutual mistake exists even though this is a mutual mistake about market value 
· When a party to a contract delegates his duties to another, the original party remains liable on her contract. The person owed can sue both the delegator and the delegatee at the same time. Furthermore, a delegatee will be liable to an obligee unless the delegatee is merely an employee of the delegator.
· Delegatee is the principal & the delegator is the surety – can sue either one & the surety can then seek reimbursement from the principal, based on the assumption agreement 

· If delegation without consideration – delegatee NOT liable to both delegator or obligee

· The terms of a contract may be explained or supplemented by Parol Evidence (i.e. trade practices).
· Course of performance is the best indication of what the parties intended the writing to mean and admissible to explain a situation not mentioned in the contract (FEB 1991) 

· Standard measure of damage as to accepted goods is the difference between the value of the goods as delivered and the value they would have had if they had been conforming (plus incidental and consequential damages)
· A discharge of contractual duties by means of a release requires additional consideration or some substitute, such as a signed writing, or reliance by the offerror on the discharge

· U.C.C., gap-fillers: place of delivery not specified = “seller’s place of business”; payment silent as to the time and place of payment = payment due upon receipt of the goods (if installment contract, payment of each installment as received, if payment can be apportioned).

· Generally, the right to receive goods under a requirements contract is nonassignable unless assignee acts in good faith to ensure that its requirements will be approximate those of the assignor’s.
· In a requirements contract, the parties’ mutual promises are sufficient consideration

· Buyer in a requirements contract cannot simply stop ordering because he was losing money – he is acting in bad faith. 

· Assignment of a requirements contract that creates a significant risk of diminished profits is not allowed
· Long term requirements contracts are not assignable

· Between merchants, a written confirmation (memorandum of the terms of the sale) by one party binds both parties, unless objected to within 10 days (SOF does not require merchant charged to have signed the confirmation)
· Promissory estoppel: A promise is enforceable to the extent necessary to prevent injustice if the promisor should reasonably expect to induce action of a definite and substantial kind and such action is induced. (i.e insurance co tells a charity they are the beneficiary of an insurance policy and they rely to their detriment)
· Damage for misrepresentation is the difference between the value of the property purchased if its condition was as represented (NOT THE CONTRACT PRICE) and its value with defects.
· Unjust enrichment: (1) P conferred a benefit on D; (2) Benefit was conferred at the express or implied consent of the D; and (3) if D was allowed to keep the benefit, he would be unjustly enriched.
· Bilateral Executory Accord – An agreement that an existing claim will be discharged in the future by the rendition of a substituted performance.
· Bilateral Contract – Exchange of mutual promises, supported by valuable consideration

· Unilateral Contract – When the offer requests performance rather than a promise by the other party. (There is no return promise)
· Contractor bids –Bids submitted by subs that are used in computing the total bid are OPTION CONTRACTS
An offer which the offeror should reasonably expect to induce forebearance on the part of the offeree before acceptance, and does induce such forebearance in binding as an option contract to the extent necessary to avoid injustice.
· Seller’s duties can be discharged if performance is impracticable (embargo, social upheaval, labor strike)

· Breach of employment contract: proper remedy is to seek monetary damages or an injunction preventing from working somewhere else if the employment is for some type of special skills. Penalty and forfeiture clauses are usually unenforceable

· Assignments do not have to be in writing unless they are for contracts over 5k
· An express promise to pay all or part of an indebtedness of the promisor, discharged in a bankruptcy proceeding before the promise is made is binding and enforceable without consideration.
· Parol evidence is admissible to show that there was no agreement at all.

· UCC measure of damages for nondelivery or repudiation by S is diff between market price at the time B learned of the breach and the contract price (plus incidental and consequential).

· An offer to buy goods for prompt or current shipment normally invites acceptance either by a prompt promise to ship or prompt shipment. The shipment (even if nonconforming) is an acceptance (although must deal with the breach because of nonconformity). However, if S seasonally warns B that the shipment of nonconforming goods is being offered as an accommodation, the shipment is a counter-offer, not acceptance. Buyer may then accept shipment or reject the shipment (no damages since no contract) (FEB 1991)
· UCC: If B wrongfully rejects/revokes acceptance of goods on or before delivery, in respect to the whole undelivered balance, S may (a) withhold delivery; (b) stop delivery by a bailee; (c) resell (at a public or private sale) and recover damages (if resale in good faith and in a commercially reasonable manner, S recovers diff between resale price and contract price plus incidental damages); (d) recover damages for nonacceptance; or (e) cancel.
· UCC: If merchant B rightfully rejects goods, B has duty to (a) follow reasonable instructions received by S; and in the absence of instructions, (b) make reasonable efforts to sell them for S’s account. If B sells, he is entitled to up to 10% of the gross proceeds for his efforts.

· An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.
· Common law: Promise to keep an offer open, if supported by consideration, become legally binding 

· UCC: For sale of goods, a merchant’s promise (w/o consideration) to keep offer open is binding if it is in writing and signed. If no expiry date, then open for reasonable time (not longer than 3 mo)
· In an action, when goods are put up without reserve, auctioneer must sell to the highest bidder (goods cannot be withdrawn if bid is too low)

· Reward offer must be accepted by an offeree who knows of the offer
· Dad’s promise to pay son 1k for every A is enforceable if a bargained for exchange was so intended. Son agreeing to study 5 hrs a day is consideration.
· B’s promise to pay if Dad can’t pay 1k to A is a voidable promise as violative of the SOF because it is a collateral promise. However, if the main purpose of B is to secure an advantage for himself, the contract is not within SOF and does not have to be in writing.
· Promise not to smoke marijuana for a car is void because of illegality

· Contracts of an infant are voidable at the option of the infant

· Where there is a complete integration of a writing, no extrinsic parol evidence is admitted.
· Pre-existing duty is not consideration for a counter-promise
· Promise to pay a debt barred by SOL must be a signed writing. 
· “Bonus to be determined later” is an illusory clause – too indefinite

· Divisible contract – parties have divided their respective performances into separate units, so that performance of an installment on one side entities such party to the other’s performance of that installment (usually employment contracts).
· A unilateral offer which invites performance of an act as acceptance becomes irrevocable as as soon as the offeree has started to perform the act. Note: A unilateral offer can be accepted only by completing performance. Therefore, offeree could start performance and then just walk away without any breach.
· Revocation of unilateral offer must be done in same manner as made or by a comparable medium and frequency of publicity (MBE 1992)
· Revocation only takes effect when communicated to the offeree.
· Power to accept terminated if you find out the subject matter of contract has been sold. (MBE 1992)
· As a general rule, where only one party is mistaken about facts relating to an agreement, the mistake will not prevent the formation of a contract.
· Express Condition Precedent: (1) A fact expressed in a contract; (2) which must exist or occur before a duty of immediate performance by the promisor can arise
· Condition subsequent: Operative fact which will extinguish a duty to make compensation for breach of contract after the event has occurred.
· Condition subsequent: Performance comes first and then the occurrence of the condition cuts it off.
· Damages for personal injuries can be recovered in a contract action if such a loss was foreseeable.
· Subassignees (assignee of an assignee) do not have rights against the original assignor (no privity of contract)

· Justifiable suspension of performance: If there are reasonable grounds for insecurity, one party may demand adequate assurance and may suspend performance until he receives assurance.  Failure to assure within 30 days is a repudiation of the contract, and B may cancel, cover, and recover damages

· Common law, not UCC, applies to personal service contracts.

· Under common law, any contract can be modified or rescinded by the oral agreement of the parties, even if the original contract is in writing (but consideration is needed).

· If Q states liable under the terms of the agreement, equity answers are wrong (i.e. equitable considerations; quasi contract)

· If a contract says “ship immediately,” this contract requires acceptance by performance, and the performance is the acceptance even if you intentionally ship non-conforming goods (then you just have a breach).

· For shipment of nonconforming and conforming goods, you can revoke or reject all, or keep the commercial units and reject the rest and give S seasonal notice of total or partial rejection.
· The ground for rejection of an installment contract is not a “perfect tender” rule. The buyer may reject any installment that is nonconforming only if it substantially impairs the value of that installment and cannot be cured.  If the nonconformity can be cured and the seller gives adequate assurances of its cure, the shipment must be accepted by the buyer, provided that the defect is not such as to constitute a breach of the whole contract. 

· Under Rest 2d, moral obligation can serve as a substitute for consideration
· Nudum Pactum – Naked pact (A voluntary promise without consideration)
· If contract says no assigning without approval, contract is still valid if you assign w/o approval. Assignor is simply liable of a breach of a condition. 
· Assignor = party to the contract who later transfers rights of the contract to someone else  Assignee = not a party to the original contract who gets the transfer; able to enforce the contract b/c of the assignment Obligor = other party to the contract that does not transfer

· If assignee fails to perform, obligor can sue assignor (does not have to sue assignee first) (MBE 1992)
· Obligor can sue assignor for wrongful assignment (MBE 1992)

· For special goods, damage is costs reasonably incurred plus incidental damages or lost profits
· In the case of an unliquidated or disputed obligation, if tender is made by the debtor of money or other things as in full satisfaction of his debt, the acceptance by the creditor of that which is tendered constitutes a complete discharge of the debt. It is an accord and satisfaction of an unliquidated debt.
· Under Rest 2d, a purported assignment of a right expected to arise under a contract not in existence operates only as a promise to assign the right when it arises and as a power to enforce it.

· A gratuitous assignment can be revoked, even if assignee knows about the assignment. Revocation includes the assignor accepting the goods without objection. (FEB 1991)

· A gratuitous assignment is revoked if it is given to someone else (MBE 1992)

· Under Rest 2d, promisee has following remedies if promisor repudiates contract in advance of the time for performance: (1) sue at once for anticipatory breach; (2) treat it as mutual rescission and discharge the contract; (3) stop performance; (4) ignore repudiation and urge promisor to perform

· Aleatory (insurance) contract is one in which performance is conditioned upon an event (i.e. house burning down) which may never happen. 

· If you don’t pay home insurance premium and there is a fire, insurance must pay unless insurer expressly condition performance on prompt payment
· Penalty or forfeiture clause is a sum in excess of the value of the contract and fixed to be paid on breach of the contract.
· A liquidated damages clause equal to 50% of the contract price is a penalty making the contract invalid and eneforceable.

· A condition which is a substantial part of the agree upon exchange can only be waived by a substitute contract on sufficient consideration
· If a condition is not a material part of the agreement, the condition can be waived (no mutual consent, no consideration, no writing required). The waiver can be revoked if the other party does not rely to detriment.
· A written signed promise to pay a debt that is barred by SOF is legally enforceable.
· Firm Offer rule: if merchant gives assurance in writing to hold an offer open, it is not revocable for time stated or 3 month max.

· Anticipatory repudiation only applies where there is an executive bilateral contract with executive duties on both sides. Does not apply to unilateral contracts or bilateral fully performed by non-repudiating party.
· UCC rules apply to all merchant questions.
· Exclusive Dealing contract – Lawful agreement for exclusive dealing where S obligated to use best efforts to supply goods and B to use best efforts to promote the goods.

· Installment Contract – one which requires or authorizes the delivery if goods in separate lots to be separately accepted, even if contract clause says each delivery is a separate contract.
· If goods are destroyed in the warehouse before delivery to common carrier, then there can be impossibility of performance and excuse of seller’s liability.

· UCC Gap Filer Deliver Terms: court will fill the gap with seller’s place of business for place of delivery. The only term that must be included in an UCC contract is the quantity term.

· All jurisdictions recognize restitution as an elective remedy to repudiation (both present or anticipatory)
· Contractor must pay subcontractor even if contract to pay sub was conditioned on contractor being paid.
· Vesting of 3rd Party Beneficiary Rights: (1) beneficiary learns of the contract and assents to it; (2) reliance; (3) intended beneficiary sues on the contract 

· Under American Law, 3rd party beneficiaries are entitled to enforce the contract if they are (1) donee beneficiaries or (2) creditor beneficiaries of the promise. If there is no intent by the promise to confer a benefit on a 3rd party beneficiary, 3rd party cannot recover from promise.

· Under the prevailing American view, saying you cannot proceed with the work without an increase in price is a TOTAL breach of contract (MBE 1992).

· No direct promise need be made to an intended third party beneficiary in order for that beneficiary to successfully enforce that contract. The third party beneficiary need not be identifiable at the time the contract is formed.

· Incidental beneficiary (has no rights) is not named in the contract (FEB 1991).
· Buyer is a 3rd party creditor beneficiary of contract between Seller and title insurance co. if Seller contractually promises to furnish abstract to Buyer (MBE 1992).

· To be a 3rd party beneficiary, other parties must have a motive to benefit you (MBE 1992)

· The essential elements of a legally sufficient offer are (1) promise to render a stated performance (2) essential terms must be certain and (3) communicated to the offeree
· Unilateral mistake does not justify rescission unless other party had a reason to know

· A and B argue over a debt. A knows debt is not owed. B honestly in doubt but signs a promissory note anyway. Contract can be rescinded because of A’s knowledge. (MBE 1992)

· Unilateral mistake (Modern view) – mistaken party can rescind if (1) mistake goes to a basic assumption of the contract and (2) hardship to mistaken party outweighs the detriment to the nonmistaken party

· Seller can fix price term if it is missing, but if S does it in bad faith, B can fix a reasonable price term.
· Equity Dignity Rule – agreement creating an agency must be in writing if agent is signing a contract that must be in writing due to SOF.

· If contract involves personal taste, it is subjective standard. If you subjectively don’t like it, it is a defense to the contract (MBE 1992)
· Equitable lien: gives the lien holder a security interest in the property but is not a form of mortgage

· If contract conditioned on the satisfaction of a 3rd person, the test is subjective – Did 3rd person honestly believe that contract not satisfied? Opinions of other reasonable persons is moot.
· UCC looks to parties prior course of dealings to determine to determine any terms not specifically changed by agreement.

· Requirements and output contracts contain an implied covenant of good faith and fair dealing meaning no unreasonably disproportionate demands

· Oral contract for goods > $500. B sends a signed written letter to S saying price is too high for the goods. This is now an enforceable contract within SOF.
· When offeree exercises dominion over items sent by offeror, under circumstances that do not evidence contrary intent, the offeree’s silence will be construed as an acceptance
· An attempt to negotiate better terms does not affect the irrevocability of the merchant’s firm offer.
· Exception to SOF: For specialty goods, if S has made a substantial beginning in their manufacture, an oral contract for such goods will be enforced.
· In a personal service contract, when a skilled party is unable to perform due to illness, that performance is excused by objective impossibility.

· Personal service contracts are not assignable

· In a personal service contract, you cannot compel the person to perform, even if the services are unique (MBE 1992). 

· Many courts deny restitution to a party that has willfully breached.
· Six factors for materiality of a breach: (1) Amt of benefit nonbreaching party received; (2) Adequacy of damages remedy; (3) Extent of part performance by breaching party; (4) Hardship to breaching party; (5) Whether breaching party’s behavior was negligent or willful; and (6) likelihood of breaching party completing performance
· Minor in a contract before 18 can affirm the contract once he is 18 and then is responsible for the amount he offered to pay (even if he later tries to revoke).
· Contract for 10k – nothing said about when pmts made. A performs 25% and wants 2k for progress. B says no. A quits. A is in breach and liable for damages. (JULY 1991)
· Seller liable for failure to disclose a latent defect (JULY 1991)
· If an offer contains a reservation of the right to cancel, no contract is formed – it is illusory (FEB 1991)
· In a bilateral contract, start of performance is acceptance and is treated as an implied K (FEB 1991)

· An exculpatory clause is the best evidence that A’s duties under the contract were not delegable (FEB 1991)

· A promise to answer for the debt of another must contain language such as "if Debtor did not pay" in order to be within SOF. (FEB 1991). 
EVIDENCE

· Witness can be impeached either in cross or via extrinsic evidence that shows Bias

· When an attorney acts for joint clients, no privilege can be invoked in a suit between the two parties
· No privilege if client told attorney of future crime or fraud, even if attorney didn’t know that client was telling him about a future crime or fraud (FEB 1991)

· Assertion of doctor-patient privilege by doctor’s attorney sitting in court is the best way to exclude statement (MBE 1992)

· In a Grand Jury Hearing, privileged information cannot be disclosed absent a waiver of the privilege

· Primary function of grand jury is to determine probable cause, not guilt and they may consider hearsay evidence and other evidence otherwise inadmissible 

· Mental patient telling nurse he was going to kill someone is not privileged (JULY 1991)

· If you are Mirandized, and your accomplice confesses and you are silent, your silence is NOT admissible

· A witness may refer to collateral documents without providing the documents themselves

· Judicial notice can be taken of a fact that is common knowledge in the community
· In a civil case, the court must instruct the jury to accept as conclusive any fact judicially noticed.

· In a criminal case, the court must instruct the jury that it may, but is not required to, accept the judicially noticed fact as conclusive..

· Courts can take judicial notice of the existence of a newspaper, but not of the contents in the newspaper
· Character evidence is generally inadmissible to prove propensity in criminal or civil cases. 

· Character evidence admissible in criminal trials if offered by D to show character not in keeping with the offense charged. Evidence is admitted by calling another witness whose testimony is limited to opinion or reputation (reputation only in NY). 
· State can rebut if D opens the door by calling its own witnesses to testify to the defendant’s relevant bad character (only reputation or opinion) or by cross-examining defendant’s character witnesses by questioning their knowledge of specific bad acts by the defendant that are relevant to the character trait at issue. (only reputation or opinion) 
· Impeachment by Prior Bad Acts: specific instances of the conduct of a witness, for the purpose of attaching or supporting the witness’ credibility, may not be proved by extrinsic evidence

· A criminal defendant may offer evidence of the victim’s violent character to prove that the Victim was the first aggressor by Reputation or opinion only. The prosecution may rebut in two different ways, by evidence of the victim’s good character for that trait or D’s bad character for that trait.

· Specific Acts – Specific Acts not allowed to show propensity.
(a) Witnesses – you are allowed to impeach witness with specific acts, but no extrinsic evidence
(b) D may introduce specific acts of victim to prove D’s state of mind (i.e. D argues self- defense and has W testify V pulled a knife on someone and W told D)
(c) Admissible where character is an essential part of the claim: Negligent Hiring/ Negligent Entrustment, Defamation, Fraud, tortuous assault and battery when the D claims self-defense
(d) MIMIC – other crimes and bad acts admissible to show something other than propensity (crim and civil)
· In civil cases, character evidence may not be introduced by either side, unless character itself is in issue, except to impeach the character of a witness for veracity.

· Evidence of person’s character is admissible in civil action where such character is an essential element of a claim or defense. Situations: (1) Negligent Hiring/ Negligent Entrustment  (2) Defamation (3) Fraud or Deceit, (4) tortuous assault and battery when the D claims self-defense
· If a witness’s credibility is attacked, evidence of the witness’s good character can be admitted to rehabilitate

· If character is called into question, only evidence about that particular character trait is allowed (ie. if charity is the issue in a defamation case, testimony from a witness about P’s honesty is inadmissible as nonprobative)

· Can impeach a witness using a prior felony conviction by introducing the record of judgment as extrinsic evidence .

· In civil cases, character evidence is limited to impeachment and requires that the D already gave testimony.

· A prior inconsistent statement may be admitted both to impeach and as substantive evidence (i.e., to prove the truth of the prior statement), if the statement was made: Orally under oath, and as part of a formal hearing, proceeding, trial, or deposition.
· A prior inconsistent statement is admissible to impeach a dead declarant.

· A letter properly addressed, stamped, and mailed is presumed to have been delivered. This presumption is rebuttable by sufficient evidence contradicting the presumed fact, however there is no burden shift to the D. The judge would then instruct the jury that there is no presumption of receipt (FEB 1991)
· Evidence of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the organization on a particular occasion was in conformity with the routine practice.

· Polygraph evidence is inadmissible because it is considered unreliable and potentially confusing to jurors.
· Vehicle registration is admissible without authentication or certification to prove connection between D and ownership of the car (JULY 1991)

· Judgment against another plaintiff to prove an issue is generally not admissible (JULY 1991)

· If attorney hires someone, statements made to that person by the D are privileged.
· Marital Communications Privilege survives divorce and death
· Spousal Immunity: In a criminal case, the prosecution cannot compel the defendant’s spouse to testify against the defendant. Applies only to criminal cases. Covers testimony against a spouse. So long as witness and defendant are currently married. May be waived by the witness spouse. (JULY 1991) 

.

· Statement made to priest at a social event is not privileged (not within the scope of the privilege).
· In deciding preliminary questions concerning the admissibility of evidence, a court is not bound by the rules of evidence, except those with respect to privileges.

· Interpreter must meet the qualifications of an expert witness and take an oath to make a true translation
· You can cross examine expert witness with specific acts that bear on his capacity as an expert (MBE 1992)
· Statements contained in a police report and generally hearsay if offered for their truth but the report may be offered for some other reason (like impeachment)

· If hearsay within hearsay, each layer must have an exception for the statement to be admissible.
· Statement against interest admissible even if it contains an admission by a party opponent (2 layers of hearsay each with an exception) (FEB 1991)

· When a hearsay statement has been admitted in evidence, the credibility of the declarant may be attacked by any evidence that would be admissible for those purposes if the declarant had testified as a witness

· Under Erie, in diversity, you apply the substantive law of the state where the court sits and federal procedural law, unless the state procedural law would result in important differences whereby you use state proc. law.
· To admit readings from a Geiger counter. Must show (1) how it operates and (2) was in sound operating condition at the time of the reading.
· Physician-patient privilege does not apply to non-medical matters
· Facts of personal or family history such as bibles or engravings on tombstones are admissible (not hearsay!)
· Voluminous material may be presented in the form of a chart as long as the original documents are available to the other party for examination and copying.
· A witness’s statement on a collateral matter may only be impeached on cross-examination
· To be competent, a witness must have personal knowledge of the matter. Must be able to perceive and relate
· Dead person cannot invoke a privilege.

· Deposition by witness not under oath and witness dies is admissible under Catch-All exception – has a guarantee of trustworthiness, offered against a material fact, is more probative on the issue than any other evidence; serves the interests of justice; notice given to adverse party
· A clay model does not fall under the best evidence rule
· Under best evidence rule, video of a defamatory statement is the best evidence over testimony of it
· Best evidence rule – In proving the terms of a writing, where the terms are material, the original must be produced unless it is unavailable for some other reason than fault of the proponent.

· Dying declaration by witness must be based on first hand knowledge (competency) to be admissible.

· Dying declaration limited to statements regarding the causes and circumstances of what the declarant believed to be his impeding death (I’m dying and Bill owes me 10k is not a dying declaration)

·  A witness can invoke 5th amendment and remain silent if judge believes there is some reasonable possibility that the witness will incriminate herself.

· Evidence or beliefs or opinions of witnesses on matters of religion are not admissible to impair credibility

· Evidence of a judgment is inadmissible hearsay.
· Declarant must be unavailable to admit this hearsay: former testimony, dying declaration, statement against interest, statement of pedigree (concerning birth, marriage, divorce, ancestry)

· Dead Mans Statute Rule: In a civil action, an interested party may not testify against a dead party or his representatives about communications or transactions with the dead party. Applies when an action is commenced or defended on behalf of a decedent.
· NOT HEARSAY:  Statements by party opponent (admissions), adoptive admissions, statements authorized by party-opponent, statements made by party-opponent’s agent or employee made within scope of employment, statements by co-conspirators made during the conspiracy.

· Adoptive admission – Statement offered against a party and is a statement of which the party has manifested his adoption or belief in its truth (via silence or tacit acknowledgement)
· An admission is not hearsay. Statements to show effect on the hearer are not hearsay

· Former testimony, different P and same D – testimony admissible b/c D had a prior chance to interrogate witness
· Former testimony, same P and different D – former testimony from first trial NOT admissible
· In a sexual assault case, prior sexual assaults ARE admissible.

· Marital communications not privileged if made to enable, aid or commit a crime or fraud.

· Hearsay applies to people – not parrots. A parrot’s statements are irrelevant
· Color photo of grisly death usually inadmissible as prejudicial (unless no other ways to prove death)

· If case will use federal substantive law, you use federal common law rules for privilege
· READ CLOSELY: Differentiate between Offers of Compromise (all statements excluded) versus Offers to Pay Medical Expenses (only statement about medical expenses excluded)
· Offer to pay medical expenses made IMMEDIATELY after an accident is inadmissible as an offer to pay medical expenses (FEB 1991)

· Offers to compromise are only inadmissible if the claim is in dispute

· If there is an original doc and a copy that is different, court should admit both and let jury decide which one is authentic.
· If there is a question about the authenticity of an original doc and only a copy is offered for admission, the copy will not be admitted. 
· A cocaine addict can be regarded as an expert in ascertaining whether a drug is cocaine.
· Prior identification only admissible if declarant testifies and is subject to cross-examination. 
· READ CLOSELY: Present Bodily Condition Hearsay Exception must be a spontaneous remark about a present condition. “My back has really hurt more this week” is no good.
· For business record exception, the source must be trustworthy. If the source or custodian is not trustworthy, the record is inadmissible hearsay.
· Notation made by resident on a chart on direction of an unknown physician falls within the business record exception (FEB 1991)

· Statement of intention is allowed under the Existing State of Mind hearsay exception
· Hearsay that “I love him and would never hurt him” falls under Existing State of Mind hearsay exception (FEB 1991)

· Statement of relationship by blood by a declarant related by blood is admissible
· A voice recording of witness can be played for jury under recorded recollection exception if witness can’t remember contents of the recording    
· A present sense voice recording of witness can be played for jury under present sense exception (JULY 1991)

· Owner of a property can give lay opinion about the value of the property
· Letter attesting to an experts qualifications may be considered by the judge only, without regard to the hearsay rule.                                                                                                           
· Redirect permitted to reply to any significant new matter raised in cross (MBE 1992)
· Extrajudicial statement of one co-defendant incriminating a second co-defendant violates the confrontation clause and is deemed to be inadmissible hearsay.  This rule only applies when the confessing defendant refuses to take the stand.  If he does take the stand, there is no 6th A issue.

TORTS


· If defamation involves matter of public concern but P is not a public figure, P must show that the D permitted the false statement to appear, if not through malice, at least through negligence as to its truth or falsity. If negligence, actual damages. If malice, damages presumed (+ punative if appropriate)
· If defamation involves a public figure/official, you have to prove actual malice (knew or reckless disregard). There are presumed damages (+ punative if appropriate)
· Defamatory per se if you recklessly show photo of public figure supposedly endorsing your product and it harms the public figure (MBE 1992)
· Public figure: has achieved fame or notoriety OR has voluntarily injected himself into a public controversy.

· For defamation of a public figure, there must be malice (i) knowledge that the statement was false; or (ii) reckless disregard as to its truth or falsity

· If defamation involves a private person but a public concern, you have to prove negligence. Damages are for proved “actual injury”
· If defamation involves a private person and a private concern, no fault as to truth or no falsity need be proved. Damages are presumed.
· Defamation of private person if you have substantial doubts about the accuracy of the information you convey (JULY 1991)

· For defamation of private person, truth is a complete defense, even if you did not reasonably believe it to be true (MBE 1992)

· Newspaper not liable for defamation of a private person if it exercised ordinary care in determining whether the story was true or false (MBE 1992)

· Damages for defamation of private person and private concern are actual and presumed damages.
· Defamation if someone else heard it. If you defame someone is Russian, and no one knows Russian, no defamation (FEB 1991)

· Slander if you should have foreseen that the statement to your employee that he is a thief would be heard by others (JULY 1991) (FEB 1991)

· For regular slander, you must prove special damages to get to a jury (i.e. actual economic loss – NO emotional distress or social harm)

· If bill collector calls you a deadbeat if front of your neighbors, you will not prevail unless you suffered some special damages (MBE 1992)

· Defamation Defenses: Truth, Absolute Privilege (judicial, legislative, executive proceedings), Qualified Privilege (make statements in the public interest and in the interest of others – job recommendation, police canvassing, etc).

· If Seller were aware of a dangerous nature of his house and failed to act reasonably, then Seller could be held liable even though Seller no longer owned the house.

· There is a constitutional privilege to publish private facts if the matter is one of a legitimate public interest (although it can be an invasion of privacy if you steal/trick/take without consent this information)

· False light: Widespread public disclosure of major misrepresentation about P that is objectionable to the average person

· Public disclosure of private facts requires widespread publication of the facts.

· Prima facie case of IIED if D intended to cause extreme emotional distress that did in fact result from D’s outrageous conduct. If so, D is liable for the emotional distress, and if bodily harm occurs, that also.
· For IIED, watch out for sensitive, susceptible or vulnerable Plaintiffs (i.e. mentally ill).
· To recover under IIED, there has to be emotional distress, and it has to be severe. No physical harm is required (MBE 1992)
· P may recover for intentional infliction of emotional distress for injury caused to a 3rd person where (a) the D knows P is present (b) intends to cause or act in reckless disregard of causing severe emotional distress; (c) P witnessed D’s extreme and outrageous conduct and (d) where the P is a close family member of the person attacked. For non-family members, they must also be present, and their distress must result in bodily harm. 
· NIED requires (a) D’s conduct created a foreseeable risk of physical injury to P and (b) emotional distress caused by the conduct also resulted in physical injury
· For NIED, D is negligent AND (i) subsequent physical manifestations of the distress – emotional distress then physical symptom (e.g. heart attack, miscarriage); OR (ii) Near miss requirement (zone of danger) – although you didn’t sustain any trauma, it was a “near miss.” The distress caused by threat of physical impact (e.g., passengers on airplane with drunk pilot)
· In order to recover for negligent infliction of emotional distress, P would have to show physical manifestations of the distress in absence of a physical impact on P
· Can recover for emotional distress if hospital negligently sends you leg of a deceased relative (JULY 1991) 
· Recovery is available for public nuisance only if a private party has suffered some unique damage not suffered by the public at large (need a claim for special damage).
· Private nuisance occurs is there is loud noise or putrid odors that unreasonably and substantially interfere with P’s use and enjoyment of his land.
· A nuisance is unreasonable if the gravity of the harm caused outweighs the utility of the conduct
· Private Nuisance must be offensive, inconvenient, or annoying to the average person in the community (watch out for P’s that are sensitive!)
· Public nuisance unreasonably interferes with the health, safety, or property rights of the community

· You can get injunctive relief and damages for a nuisance.

· An adverse affect to the plaintiff’s property value is not a requisite element of a nuisance action

· Repeated harassing phone calls is a private nuisance (interference with the comfort of the occupant).

· Can sue for trespass to chattel if the value was reduced as a result of the conduct of the D.
· Under attractive nuisance, landowner is not negligent if child appreciated the risk.
· Car owner can be liable for negligent entrustment in lending car to someone it knows is a bad driver.
· Two people start 2 fires where house burns and either fire could have done it, both are liable since each fire was a substantial factor in causing the injury.
· Assault: An assault occurs where the D intends to place the P in imminent apprehension of a harmful or offensive contact and the P is thereby put in such imminent apprehension. P does not have to be in fear, reasonable apprehension is sufficient.
· An assault can occur where a D intends to commit a battery but causes apprehension not accompanied by physical contact.

· Malicious assault occurs where D recklessly causes physical injury. (JULY 1991)
· Battery: A battery occurs when the D acts intending to cause a harmful or offensive contact to another person (P) and offensive or harmful contact actually results (directly or indirectly).

· Battery occurs when a D exceeds the scope of consent (Doctor operates on leg and decides to fix nose too)

· Battery also occurs if you intend to commit an assault and offensive or harmful contact occurs.

· Battery also occurs if you commit an act where there is a substantial certainty that a battery will occur.

· Battery if you grab the arm of a suspected trespasser, and later find out he is not a trespasser

· Implied consent to battery not valid if reasonable person felt they were forced to submit.

· Battery if you consent to operation with Dr. A but equally qualified Dr B operates on you

· Public policy makes certain duties nondelegable (you are still liable if mechanic put defective brakes on car)
· Proximate cause: D is liable for all harmful acts that are the normal incidents of and within the increased risk caused by his acts. Unforeseen conduct not within the increased risk created by the negligence is a superseding cause that breaks the casual connection.
· False Imprisonment: (1) D must intend to confine P within certain fixed boundaries; (2) an unlawful confinement must actually result; (3) P must be aware of the confinement or harmed by it

· Father depriving mother (legal custodian) of her child is false imprisonment of the child (child is harmed by absence of mother).

· Owner of trespassing animal is strictly liable for damages caused if it is foreseeable that animal will trespass and cause damage.
· The possessor of livestock, including cattle, is strictly liable for damages done by their trespassing animals.

· Owner of dangerous animals is strictly liable for injuries caused by the animal as long as the injured person did nothing, voluntarily or consciously, to bring about the injury
· When domestic animal strays onto another’s land because of the negligence of the owner, the owner is not privileged to enter land to recover the animal (it is trespass).

· Landowner is strictly liable for domestic animals that have known dangerous propensities.

· No Duty to Control the Conduct of a Third Person except special relationships (i.e. common carrier/passengers; innkeeper/guests; employer/employee; school/pupil; jailor/prisoner; landlord/tenant; hospitals and therapists who are in charge of dangerous mental patients)

· Common Knowledge Rule: where the matter is within the common knowledge of layman, as where a surgeon saws off the wrong leg, then the jury may infer negligence without the aid of experts

· Operator of aircraft subject to strict liability if physical harm occurs to land during ascent, decent, or dropping/falling of objects from the plane.

· Construction companies are not strictly liable for inherently dangerous conditions (MBE 1992)
· Strict Products Liability: One who sells a product in a defective condition that is unreasonably dangerous to the user of consumer will be held strictly liable.  These means everyone engaged in the business of sale (manufacturer, retailer, wholesaler, etc 

· Design Hazard: apply the risk/utility test.  According to this test, a product is defective if the magnitude of the danger outweighs the utility of the product.

· Even when the harmful consequences do not outweigh the benefits, a product may still be defective if there is a feasible way to design the product with less harmful consequences (failure to cover light with rubber question)
· Strict Liability: Item was defective and unreasonably dangerous to the P (MBE 1992)
· Strict liability covers damages to persons and property.

· Strict liability theory affects manufacturers or suppliers who are normally engaged in selling the product (not auctioneers)

· In design, manufacturers of products must take into account foreseeable misuses of their product to avoid strict liability because manufacturer has greater expertise than consumer.

· Strictly liable if the warning issued to the consumer is inadequate (JULY 1991)

· No strict liability if product was as safe as possible, consistent with its purpose, and its benefits exceeded its risks (FEB 1991)

· For strict liability, judge  must decide as a matter of law whether manufacturer was required to warn of dangers that were or reasonably should have been known to him at the time of delivering the product

· For negligence and strict liability, you cannot recover pure economic damages only. (MBE 1992)
· For negligence and strict liability, you can recover property damages only.
· For negligence and strict liability, you can recover pure economic damages if you also have property damages or personal injuries.

· Strict liability applies to a store that reconditions tools and sells them (MBE 1992)

· Strict liability applies to a supermarket that sells dented cans as “damaged cans-half off” (MBE 1992)

· Partial comparative negligence: P can recover so long as P’s negligence was less than D’s negligence. If multiple D’s, P can recover so long as P’s negligence was less than the Ds’ negligence combined.
· Under traditional contributory negligence, contributory negligence bars recovery unless the other person’s conduct was wanton and willful, even if the other person is liable because of strict liability (i.e. blasting).

· Commercial bailee not liable for conversion if he returns item to bailor not knowing it was stolen. However, bailee may be liable for negligence if a reasonable bailee should have known item was stolen

· Reasonable mistake allowed in self defense
· Self-defense if a reasonable person under the circumstances would have believed that they were about to be attacked (MBE 1992)

· Self-Defense and Mistaken Identity: if a person knows that the other’s intention to attack him is inspired by mistaken identity, he is not privileged to use force to defend himself if he has time to correct the mistake and prevent the attack.

· In defense of others, proper standard is whether D had a reasonable belief that the other was in danger of imminent harm.
· A private person may make an arrest if a felony has been committed and he reasonably believes that the person confined is the felon.

· Officer or private citizen can arrest without a warrant to prevent a felony or breach of peace which is being committed, or reasonably appears about to be committed, in his presence.

· Once the crime has been committed, the private person may still arrest, but takes the full risk that there was no crime committed (and then private person would be liable for assault if he stopped the person w/ a gun)

· Deadly force may not be used to apprehend a fleeing misdemeanor. If you use deadly force under the reasonable honest mistaken belief it was a fleeing felon, you are criminally liable for homicide if you kill him

· You can threaten deadly force against someone who is impeding a rescue to save a life.

· If person enters another’s land through recklessness, negligence, or as a result of an abnormally dangerous activity, in order to be liable for trespass, he must cause damage to the land.
· Mistake is no defense to trespass. It is the intent to enter, not the intent to trespass that determines liability

· If you encroach on your neighbors property and then sell your property, the neighbor can still sue you for trespass (JULY 1991)
· If smoke from chemical plant explosion ruins your crops you can recover because it is an abnormally dangerous activity (MBE 1992)

· In negligence, no recovery will be allowed for mental disturbance alone unaccompanied by physical injury.
· Common carriers are under a duty to its passengers to take reasonable action to protect them against unreasonable risk of physical harm.

· Guest statute requires P passenger to demonstrate driver was grossly or wantonly negligent to recover against driver (to avoid collusion between driver and passenger)

· Assumption of risk applies when the person is subjectively aware of the risk and consciously disregards it.
· One who settles without obtaining a judgment can recover contribution.
· If rescuer undertakes a rescue, he must be reasonably prudent. If he is negligent, he is liable.
· If a rescuer injures himself, the person rescued, or a stranger, the original wrongdoer is still liable.

· A rescuer is entitled to recover even if his conduct is negligent, so long as it is not grossly or wantonly negligent 

· If there is no negligence that caused rescuee’s plight, rescuer is liable for his own injuries during rescue.

· Superceding cause is an unforeseen intervening cause which relieves the D from liability for his antecedent negligence. (The superceding event becomes the proximate cause of P’s injuries) 
· If the type of injury is foreseeable, then D is liable even if the extent of the injury is unforseeable

· For negligence per se, violation of a statute only proves breach when it is an unexcused violation.

· For negligence per se, if you have an excuse (more danger obeying statute than not), violation of the statute is evidence, but not determinative, of the standard of care by which D’s conduct will be measured.

· Last Clear Chance Doctrine – The last wrongdoer is viewed as the worst wrongdoer and should pay. This enables a P who was contributorily negligent to recover because D had a final opportunity to avoid injuring P but negligently failed to take it.
· For police to avoid false imprisonment charge, must show they had not only an arrest warrant, but also probable cause to arrest.

· A child, if born alive, is permitted to maintain an action for the consequence of prenatal injuries.

· If one, in the course of protecting himself, accidentally injures a bystander, he is nevertheless protected by the defense
· If one puts out a product as his “own” even though it was made by another manufacturer, that person is subject to the same liability as if he were indeed the manufacturer (i.e strictly liable)
· Under respondeat superior, master can be liable for slight departures made by employee that result in negligence if the slight departures were foreseeable, meaning the departure was in the scope of employment
· Intentional torts are generally not considered acts that are in the scope of employment unless employee is furthering the employer’s interests (i.e. a bouncer)
· Hirer is usually not responsible for negligence of an independent contractor unless it is an inherently dangerous activity.
· Special responsibility: Employer/employee, carrier/passenger, etc have a duty to exercise reasonable case
· Whether a D has breached a duty to the P is a question of fact to be determined by the jury

· A major or serious departure from the scope of a bailment will be considered conversion.
· Conversion damage is fair value of the item at the time of the conversion

· Joint venture: (1) agreement among members of a group; (2) common purpose to be carried out by the group; (3) community of pecuniary interest in that purpose; (4) equal right to a voice in the direction of the enterprise
· Sovereign immunity does not attach to non-delegable duties that are “proprietary” in nature (i.e. city supplies water, gas, electricity, or operates a ferry, dock, airport, or public market)
· Unit rule: You aggregate the negligence of all the D’s and compare to the negligence of the P.
· Trespass to chattels requires an intentional interference with one’s chattels
· If you make a fire and smoke enters another’s land and damages their home, you are liable for trespass to land.

· Qualified privilege allows false statements of fact made in good faith. (MBE 1992)
· Qualified privilege is lost if you exceed scope (you know a reporter is overhearing you)

· A person in an emergency is not held to the standard of conduct normally applied to one who is in no such situation.

· Failure to disclose a material fact does not give rise to deceit, except for parties in a confidential or fiduciary relationship have a duty to disclose all material facts to avoid deceit (i.e. bank and depositor).
· Master liable for retaining servant who he knows has a habit of misconducting himself.

· Actor who has superior qualities must exercise those superior qualities in a manner reasonable under the circumstances.

· Lessor liable if aware of dangerous conditions when transfer to lessee and land is open to the general public.
· Undiscovered trespasser – NO DUTY, Anticipated trespasser – KNOWN MANMADE TRAPS, licensee – ALL KNOWN TRAPS, and invitee – ALL REASONABLY KNOWABLE TRAPS

· Undiscovered trespasser (people on land without occupier’s knowledge) are NEVER owed a duty of care, regardless of how they were injured (MBE 1992)
· Strict liability not imposed in favor of undiscovered trespassers against landowners in the absence of negligence by the landowner.

· Discovered/Anticipated trespasser, licensee, and invitee all owed duty of reasonable care in regard to activities.

· A discovered/anticipated trespasser is owed a duty to warn of known dangerous conditions with regard to artificial conditions and is owed a duty of reasonable care in regard to activities.

· A licensee (social guests, or people who come onto the land for their own purpose or business) is owed a duty to warn of known dangerous conditions with regard to natural and artificial conditions and is owed a duty of reasonable care in regard to activities.

· Whenever a duty for condition – satisfaction by  (i) repair the condition; OR (ii) give a warning

· A person on the premises for the economic benefit of the landowner is an invitee and is owed reasonable care in all circumstances.

· For business invitees, you must make reasonable inspection to avoid negligence

· Business invitor has a duty to intervene to come to the business invitee’s aid. Must use reasonable care to aid the victim invitee.
· If you give an invitee permission to go somewhere else, he is a licensee for the new place.
· If you should know of the likelihood of trespassers, then you have a duty to warn of known dangerous conditions.

· Social guest (even your daughter) is a licensee, not an invitee
· A COA survives to become part of the decedent’s estate.
· Intentional misrepresentation (fraud, deceit) – someone lied to you with the goal of ripping you off, you fell for it and got screwed (NO affirmative defenses)

· Negligent misrepresentation – this action is confined to misrepresentations made in a commercial setting, & liability will attach only if reliance by the particular P could be contemplated
· If D’s conduct risks physical injury to a foreseeable P, D will be liable for full extent of injury even if that extent was unforeseeable (thin-skulled P), even if pre-existing condition was the result of another’s negligence
· Under common law rules of indemnity, one joint tortfeasor found negligent in letting the 2nd tortfeaser commit the tort can obtain indemnity for the full amount from the intentional tortfeasor. (JULY 1991)
· Designer of defectively designed product is liable for indemnity to the manufacturer (MBE 1992)

· Under common law, joint and several liability exists (FEB 1991)

· In med mal case, during direct, you can have an expert witness read passages from a reliable authority as both a basis of opinion and as substantive evidence of the proper standard of care. (JULY 1991)
· If a party can establish that a treatise is reliable authority, then the treatise may be used on direct or cross-examination of an expert, and the treatise may be read to the jury as substantive evidence.

· If Doctor fails to inform you that operation has 2% risk of death and operation is a success, there is no negligence because you were not harmed (JULY 1991)

· Remedies at Law: money damages Remedies at Equity: if money damages are inadequate, you seek equitable relief (i.e. Specific performance, Reformation, Injunction, Rescission, Suits to Quiet Title, Constructive Trusts)
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