NY BAR ESSAYS

CONTRACTS – 20 of 20 (F05, J04, F04, F03, J03, J02, F02, J01, F01, J00, F00, J99, F99, J98, F98, J97, F97, J96, F96, J95)


CRIMINAL LAW – 20 of 20 (F05, J04, F04, J03, F03, J02, F02, J01, F01, J00, F00, J99, F99, J98, F98, J97, F97, J96, F96, J95)

WILLS - 20 of 20 (F05, J04, F04, F03, J03, J02, F02, J01, F01, J00, F00, J99, F99, J98, F98, J97, F97, J96, F96, J95)


NY PRACTICE – 18 of 20 (F05, J04, F04, F03, J02, F02, J01, J00, F00, J99, F99, J98, F98, J97, F97, J96, F96, J95)


DOMESTIC RELATIONS – 18 of 20 (F05, J04, F04, J03, F03, J02, F02, J01, F01, J00, F00, J99, F99, J98, F97, J96, F96, J95)


PROPERTY – 18 of 20 (F05, J04, F04, F03, J03, J02, F02, J01, F01, F00, J99, F99, J98, F98, J97, J96, F96, J95)


TORTS – 18 of 20 (F05, J04, F04, F03, J03, J02, F02, J01, F01, J00, F00, J99, F99, J98, J97, F97, J96, J95)


CORPORATIONS – 17 of 20 (F05, J04, F04, F03, J02, F01, J00, F00, J99, F99, J98, F98, J97, F97, F96, J96, J95)

PROFESSIONAL RESPONSIBILITY – 7 of 20 (J04, J03, F03, J02, F02, J00, F97)

EVIDENCE 6 of 20 (F03, J02, J01, J00, J99, J95)


CONSTITUTIONAL LAW – 1 of 20 (F01)


6CONSTITUTIONAL LAW – 1 of 20 (F01)


6FREEDOM OF SPEECH - Feb 2001


6CONTRACTS – 20 of 20 (F05, J04, F04, F03, J03, J02, F02, J01, F01, J00, F00, J99, F99, J98, F98, J97, F97, J96, F96, J95)


6CONTRACT CREATION - July 2004, July 2003, July 2001, Feb 2000


6BREACH - July 2004, July 2003, July 1997, Feb 1997, July 1996, Feb 1996


6BREACHING BUYER – Feb 2001


6BREACHING SELLER – July 2004, July 2001, July 2000


7DAMAGES/COVER - July 2004, July 2003, July 1997, Feb 1997, July 1996, Feb 1996


7REPLEVIN – July 1996


7CONSIDERATION – July 2003, July 2002


7MODIFICATIONS – July 1998


7BREACH-ANTICIPATORY REPUDIATION - July 2004, Feb 2001, July 1996


7SUBSTANTIAL PERFORMANCE - July 1998


8NON CONFORMING DELIVERY - July 2001, July 2000


8IMPOSSIBILITY – July 1997


8IMPRACTICABILITY – July 1998


8FRAUDULENT INDUCEMENT - Feb 2000


8UNCONSCIONABILITY - Feb 2001


8UNILATERAL MISTAKE - Feb 2001


8RESCISSION – Feb 2001


9QUASI-CONTRACT - July 1997


9EQUITABLE REMEDIES - Barbri


9RISK OF LOSS AND BAILMENTS - July 1997


9GENERAL RELEASE - July 2001, Feb 2000


9SHIPMENT/DESTINATION CONTRACTS – July 2003


9REWARD/UNILATERAL CONTRACT – July 1998


9WARRANTIES – Feb 2005, July 2000, July 1999, Feb 1999


10STATUTE OF FRAUDS – July 1999, July 1996, Feb 1996


10SERVICES CONTRACT OVER ONE YEAR – Feb 2004, July 2002


10CONFIRMATORY MEMO – Feb 1996


10DISCLAIMER ON NEGLIGENCE – July 1998


10TERMINATION CLAUSE – Feb 2000


10EMPLOYMENT – July 2002, July 1999


11AGENT - Feb 2003


11PAROL EVIDENCE - Feb 2003


11THIRD-PARTY BENEFICIARY – Feb 2002


11NON-COMPETE AGREEMENTS – July 2000, Feb 1998


11REQUIREMENTS CONTRACT – Feb 1997


11INSTALLMENT CONTRACT – Feb 2000


11WAIVER – Feb 2000


12ACCORD AND SATISFACTION – July 1995


12BATTLE OF FORMS/MIRROR IMAGE RULE – Feb 1996


12ASSIGNMENT – Barbri


12MATERIALITY OF A BREACH - Barbri


12NEGOTIABLE INSTRUMENT – Feb 2003


12CORPORATIONS – 17 of 20 ( F05, J04, F04, F03, J02, F01, J00, F00, J99, F99, J98, F98, J97, F97, F96, J96, J95)


12BOARD AUTHORIZATION – Feb 2004


12DIRECTOR DUTY OF LOYALTY - July 2004, Feb 2003, July 2000, Feb 2000, July 1999, July 1998, Feb 1996


13DIRECTOR DUTY OF CARE – Feb 2005, July 2004, Feb 1999, Feb 1996


13SPECIAL MEETINGS - Feb 2001, Feb 1999


13LOAN TO INTERESTED DIRECTOR – July 2000, July 1997


13INSIDER TRADING – Feb 1996


13PRE-INCORPORATION CONTRACT - Feb 2004, Feb 1998


14REMOVAL - Feb 2001


14TERMINATION - Feb 1998


14SUPER-MAJORITY VOTING – Feb 2000, Feb 1998


14PREEMPTIVE RIGHTS – Feb 2000, July 1999, Feb 1996


14INDEMNIFICATION OF DIRECTORS OR OFFICERS - Barbri


14SHAREHOLDER DERIVATIVE ACTION – Feb 2005, July 1998


15SHAREHOLDER  REMEDIES – July 1998


15DISSOLUTION – Feb 2005, Feb 2003, Feb 2001, July 1999, Feb 1998, Feb 1997


15RIGHT OF FIRST REFUSAL - Feb 2001, Feb 1997


15REPURCHASE OF SHARES - Feb 1996


15FUNDAMENTAL CHANGE/MERGER - Feb 1999


16P.C.’s – July 2002


16PARTNERSHIPS – July 2002, July 2000, July 1999, July 1996, July 1995


16LIMITED PARTNERSHIP – July 1999


16CLOSELY HELD CORPORATION – July 2000


16PIERCING THE CORPORATE VEIL – July 1999, July 1997, July 1995


16SHAREHOLDER DUTIES – July 1995


17SHAREHOLDER AGREEMENTS – Feb 1997, July 1995


17SHAREHOLDER APPRAISAL RIGHTS – Feb 1999


17SHAREHOLDER MANAGEMENT – July 1995


17NON-COMPETE AGREEMENTS – Feb 1997


17CRIMINAL LAW – 20 of 20 (F05, J04, F04, J03, F03, J02, F02, J01, F01, J00, F00, J99, F99, J98, F98, J97, F97, J96, F96, J95)


17ARREST/SEARCH AND SEIZURE - Feb 2002, July 2000, Feb 2000, Feb 1999, Feb 1997, July 1995


18SEARCH WARRANT - July 2004, Feb 2004, July 2003, July 2000, July 1999, Feb 1997, July 1996, Feb 1996


18SEARCH WARRANT/HOME - July 2003, July 1999, July 1995


18SEARCH OF CAR – Feb 2000


18DEFECTIVE WARRANT - July 2004


18WARRANTLESS SEARCH EXCEPTIONS - July 2004, Feb 2001


19FRUIT OF THE POISONOUS TREE – Feb 2005, July 2004, July 2000, July 1999, Feb 1997, Feb 1996, July 1995


19WIRETAP/VIDEO SURVEILLENCE - July 2004, July 1996


19SOLICITATION - Barbri


19CONSPIRACY - July 2002, July 1996


20ACCOMPLICE - July 2002, Feb 1999, July 1997


20CRIMINAL FACILITATION – Feb 1997


20ATTEMPT – Feb 2000


201ND DEGREE MURDER - July 1997, Feb 1997


202ND DEGREE MURDER - July 2001, Feb 1998


201st  DEGREE MANSLAUGHTER - Feb 2000


212nd DEGREE MANSLAUGHTER - Barbri


21CRIMINALLY NEGLIGENT HOMICIDE - Feb 1999


21KIDNAPPING – Feb 1998


21BURGLARY - July 2001, July 1999


21ARSON - July 2002, Feb 1997


21ROBBERY – July 1998, July 1997


21LARCENY – Feb 2003


22LARCENY BY FALSE PRETENSES – July 2000


22EXTORTION – Feb 1997


22ISSUING A BAD CHECK – Feb 2003


22RESISTING ARREST – Feb 1996


22ASSAULT - Feb 2001, Feb 1996


22INTENT TO DISTRIBUTE - Feb 2004


22CRIMINAL POSSESSION OF STOLEN PROPERTY – July 1995


23FORGERY – Feb 2003


23LINEUPS - Feb 2005, Feb 2002, July 1999, July 1998, Feb 1998


23RIGHT TO COUNSEL/MIRANDA – Feb 2005, Feb 2002, July 1999, Feb 1999, July 1998, July 1997, Feb 1997


24IN-COURT IDENTIFICATION-INDEPENDENT SOURCE - Feb 2005


24INSANITY DEFENSE – July 2003, July 1996


24DURESS – July 1998


24SELF-DEFENSE – Feb 2005, Feb 1998


24ENTRAPMENT – Feb 2004


24INFANCY - July 1997


24DEFENSE OF JUSTIFICATION - Feb 2001


25ALIBI – July 1999


25DISCOVERY/ROSARIO DISCLOSURE – July 2000, July 1998


25MISTRIAL - July 2001


25INEFFECTIVE ASSISTANCE OF COUNSEL – July 2003


25PEREMPTORY CHALLENGES – July 2003


25GRAND JURY/INDICTMENT – July 1995


25DOMESTIC RELATIONS – 18 of 20 (F05, J04, F04, J03, F03, J02, F02, J01, F01, J00, F00, J99, F99, J98, F97, J96, F96, J95)


25DIVORCE – July 2004, July 2003, Feb 2001, July 2000, July 1999, July 1998


26ADULTERY – July 2003, July 1999, July 1996


26CRUEL AND INHUMAN TREATMENT – Feb 2003, July 1999, July 1996


26ABANDONMENT – Feb 2003, July 1999


26CONVERSION DIVORCE – July 2004, July 2003, Feb 2001, July 2000, July 1998


26CONDONATION - Feb 2005, July 1999


26DIVORCE JURISDICTION REQUIREMENTS - Feb 2001, July 1998, July 1996


27CHILD CUSTODY – Feb 2004, July 2000


27CHILD SUPPORT – July 2003, July 1999, Feb 1999, Feb 1997


27PRENUPTUAL AGREEMENT – Feb 2000, July 1996


27MODIFYING A SEPARATION AGREEMENT – Feb 2004, Feb 2002, July 2001, July 1998, Feb 1996


28MAINTENANCE – July 2002, July 1999


28MODIFYING A SEPARATION AGREEMENT/CHILD SUPPORT – Feb 2004, Feb 2002, July 2001, July 1998


28JURISDICTION FOR A SEPARATION AGREEMENT - Feb 2001


28SEPARATION AGREEMENT/SURVIVAL AND MERGER - Feb 1997


29EQUITABLE DISTRIBUTION OF MARITAL PROPERTY – Feb 2005, July 2003, Feb 2002, July 2001, July 1999, July 1998, July 1996, Feb 1996


29EQUITABLE DISTRIBUTION OF PROFESSIONAL LICENSE - July 2001, July 1999


29EQUITABLE DISTRIBUTION OF HOME – Feb 2005


29EQUITABLE DISTRIBUTION OF JOINT BANK ACCOUNT – Feb 2002, July 1998


29EQUITABLE DISTRIBUTION OF A GIFT – Feb 2002


29PATERNITY – July 2000


29ANNULMENT – Feb 2000


30FULL FAITH AND CREDIT OF DIVORCE DECREES – July 1996


30UNMARRIED COHABITANT AGREEMENTS – July 1995


30EVIDENCE 6 of 20 (F03, J02, J01, J00, J99, J95)


30HEARSAY - July 2001


30DYING DECLARATION HEARSAY - July 2001


30IMPEACHMENT – July 1999


30SPECIFIC ACTS OF DEFENDANT CHARACTER EVIDENCE – July 2002, July 2000


30PRIOR CRIME CHARACTER EVIDENCE – Feb 2003


31CHARACTER EVIDENCE OF VICTIM – July 1995


31NY PRACTICE – 18 of 20 (F05, J04, F04, F03, J02, F02, J01, J00, F00, J99, F99, J98, F98, J97, F97, J96, F96, J95)


31SUMMARY JUDGMENT MOTION – July 2004, Feb 2004, July 2002, Feb 2002, July 2001, Feb 2000, July 1999, Feb 1999, Feb 1998, July 1997, Feb 1997, July 1995


31FAILURE TO STATE A CAUSE OF ACTION - July 2002, July 1998


31PRELIMINARY INJUNCTION – Feb 2003, July 2000, July 1999, Feb 1998, Feb 1997, Feb 1996, July 1995


31PERMANENT INJUNCTION – Feb 1997


32AMEND COMPLAINT – July 1997


32ANSWER - Feb 1998


32CONFLICT OF LAW - July 2004, Feb 2002, July 2000, July 1999, Feb 1998, July 1996, Feb 1996


32FORUM NON CONVENIENS - Feb 1998


32JURISDICTION – July 2002, Feb 1996


32LONG ARM JURISDICTION – Feb 1996


33PERSONAL JURISDICTION – Feb 2005, July 1998


33SERVICE ON A CORPORATION – July 2002


33COUNTERCLAIMS – July 1997


33JOINDER – July 1997


33DISCOVERY – Feb 1996


33PRE-ACTION DEPOSITION – Feb 1999


33SUBPOENA WITNESSES – Feb 1996


33RES JUDICATA/COLLATERAL ESTOPPEL – Feb 1998, July 1996


34COLLATERAL SOURCE RULE – July 2002


34ATTACHMENT – Feb 1999


34APPEALS – Feb 1997


34ARTICLE 78 ACTION – July 1996


34ARBITRATION – July 1999, Feb 1997, Feb 1996, July 1995


34REMOVAL TO FEDERAL COURT - July 2001, Feb 2000, Feb 1998


35PROFESSIONAL RESPONSIBILITY – 7 of 20 (J04, J03, F03, J02, F02, J00, F97)


35INFORM CLIENT – Feb 2003


35STAKE IN LITIGATION - July 2002


35PRIOR REPRESENTATION - July 2004


35SIMULTANEOUS REPRESENTATION - July 2004, Feb 2002, Feb 1997


35REFUSAL TO VIOLATE DISCIPLINARY RULES - July 2002


35SOLICITATION/REFERALL FEES - Feb 2002


36FEES – July 2003, Feb 2002, July 2000


36PROPERTY – 18 of 20 (F05, J04, F04, F03, J03, J02, F02, J01, F01, F00, J99, F99, J98, F98, J97, J96, F96, J95)


36CONTRACT – Feb 1998, July 1995


36ADVERSE POSSESSION – July 2004, Feb 2001, Feb 2000, Feb 1996


36MORTGAGE – Feb 2003, Feb 2002, July 1997


36ACCELERATION CLAUSE – Feb 2003, Feb 2000


37TENANTS BY THE ENTIRETY – Feb 2005, July 2004, Feb 2002, July 1998, July 1996


37TENANTS BY THE ENTIRETY/MORTGAGE – Feb 2005, Feb 2002, July 2001


37JOINT TENANTS - July 2004, Feb 2002


37RACE-NOTICE – July 2002, July 1997


37RESTRICTIVE COVENANT – Feb 2004, Feb 1998, July 1995


38EQUITABLE SERVITUDE – July 1995


38EASEMENT – July 1995


38EASEMENT BY PRESCRIPTION – Feb 1998, July 1995


38EASEMENT BY NECESSITY – Feb 1998


38EASEMENT BY IMPLICATION – Barbri


38EASEMENT ABANDONMENT – Feb 1998


38CONSTRUCTIVE TRUST – Feb 1999, Feb 1998


39RULE AGAINST PERPETUITIES - July 2001


39UNACKNOWLEDGED MORTGAGE - July 2002


39TIME IS OF ESSENCE CLAUSE - July 2003, Feb 1998


39NON-CONFORMING USES/TAKINGS/ZONING ORDINANCES - July 1997


39LIQUIDATED DAMAGES - Feb 1998


39NOTICE OF PENDENCY – Feb 1999, Feb 1996


39TENANT DUTY TO REPAIR – July 1999


40LANDLORD RIGHTS UPON SURRENDER – Feb 1999


40TORTS – 18 of 20 (F05, J04, F04, F03, J03, J02, F02, J01, F01, J00, F00, J99, F99, J98, J97, F97, J96, J95)


40NEGLIGENCE – Feb 2003, Feb 2004, July 2000, Feb 2000, July 1996


40NEGLIGENT SUPERVISION/NEGLIGENT CHILDREN – Feb 2004, Feb 2000, July 1996


40NEGLIGENCE PER SE - July 2001, July 2000


40LANDOWNER LIABILITY – Feb 2004, Feb 2002, July 2001, Feb 2001, July 1999, July 1996


40DRAM SHOP LAW - Feb 2001


40WORKERS COMPENSATION – July 2003, July 2001, July 1997


41INDEPENDENT CONTRACTOR – July 2003, July 2001, July 1997


41WRONGFUL DEATH - July 2003


41NO-FAULT INSURANCE - July 2004, Feb 2003, July 1999


41ASSUMPTION OF RISK – Feb 2005, Feb 2001


41STRICT PRODUCTS LIABILITY – Feb 2005, Feb 2002, July 2000, Feb 1999, July 1995


42SUBSEQUENT REMEDIAL MEASURES – Feb 1999


42RES IPSA LOQUITER – Feb 2003, July 1998, July 1995


42MALPRACTICE – Feb 1999


42MUNICIPALITY NEGLIGENCE – July 2002


42NEGLIGENT MISREPRESENTATION – July 1997


42PERMISSIVE USE STATUTE – July 1998


43NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS – Feb 2005, July 1998


43INDEMNIFICATION - Feb 2001, July 1995


43VICARIOUS LIABILITY/AGENCY - July 2003, Feb 2004, Feb 2000, July 1996, July 1995


43COMPARATIVE NEGLIGENCE – Feb 2003, July 2001, July 2000


43CONTRIBUTORY NEGLIGENCE- July 1998


44JOINT AND SEVERAL LIABILITY – Feb 2004, Feb 2000


44TORTIOUS INTERFERENCE WITH BUSINESS RELATIONS - Feb 1997


44DEFAMATION - Feb 1997


44PRIMA FACIE TORTS - Feb 1997


44WILLS - 20 of 20 (F05, J04, F04, F03, J03, J02, F02, J01, F01, J00, F00, J99, F99, J98, F98, J97, F97, J96, F96, J95)


44CREATION/VALIDITY – July 2003, Feb 2003, Feb 2001, Feb 2000


45MUTUAL WILLS – July 2004, July 1997


45REVOCATION OF WILL – July 2001, July 1998, Feb 1998, July 1996


45REVOCATION THROUGH A SEPARATION AGREEMENT – July 1997


45CONTEST OF WILL/COMPETENCE – Feb 2005, Feb 1997


46NO CONTEST CLAUSE – Feb 1997


46ADEMPTION – Feb 2003, July 2001, July 1995


46PAROL EVIDENCE - July 2003


46UNIFORM SIMULTANEOUS DEATH ACT - Feb 2004, Feb 1998


46UNIFORM SIMULTANEOUS DEATH ACT/TENANCY IN THE ENTIRETY - Feb 1998


46ANTI-LAPSE STATUTE - Feb 2004, July 1999, Feb 1999, Feb 1998, Feb 1996, July 1995


47ADVANCE AGAINST AN INHERITANCE - Feb 1998


47PUTNAM SCRUTINY - SELF-DEALING - Feb 2001


47DISTRIBUTIONS - BENEFICIARIES – Feb 2004, Feb 2001


47PRETERMITTED CHILDREN – Feb 2003, Feb 1996


47REFERENCE BY INCORPORATION - POUROVER TRUSTS - Feb 2004, Feb 1999, July 1995


47CONDITIONS AGAINST PUBLIC POLICY - July 1995


48ELECTIVE SHARE – July 2004, Feb 2002, July 1999, July 1998, July 1997, July 1996, Feb 1996


48TOTTEN TRUST – Feb 2003, July 2000, July 1998, July 1997


48JOINT BANK ACCOUNTS – July 1997


48DISTRIBUTION OF RESIDUARY ESTATE – Feb 2004


48PROBATE OF WILL – July 1996


49RENUNCIATION – Feb 1999


49DIVORCE-TERMINATION OF BENEFITS – July 2002, July 1997


49MARITAL DEDUCTION – Feb 1996


49ADMINISTRATOR APPOINTMENT – July 2002


49ADMINISTRATOR RUNNING BUSINESS – July 2002


49TRUST MANAGEMENT – Feb 1997


49CONFLICT – July 2004, Feb 2002


49STANDING - Feb 2001


50ATTORNEY AS EXECUTOR DISCLOSURE - Feb 2002


50INTERESTED WITNESS – Feb 2001, Feb 1998


50LAYPERSON OPINION - Feb 2005


50ACCOUNTING – Feb 2005




CONSTITUTIONAL LAW – 1 of 20 (F01)










FREEDOM OF SPEECH - Feb 2001

The freedom of speech is protected by the First Amendment to the Constitution; however, speech can be lawfully curtailed if it falls under the following categories: (1) obscene, (2) defamation, (c) commercial speech, (4) "fighting words", and (5) words which provoke imminent lawless action. "Fighting words" are not protected if they are spoken with the intent to incite violence, they actually incite violence, and they objectively are viewed as inciting violence by a reasonable person. Words which provoke imminent lawless action are words which create an immediate threat of unlawful action.
CONTRACTS – 20 of 20 (F05, J04, F04, F03, J03, J02, F02, J01, F01, J00, F00, J99, F99, J98, F98, J97, F97, J96, F96, J95)
CONTRACT CREATION - July 2004, July 2003, July 2001, Feb 2000
A contract is a legally enforceable agreement. A valid contract is formed where there is an offer, namely a manifestation to enter into a valid contract by one party, and an acceptance of that offer by the other party, which indicates a commitment to be bound (a "meeting of the minds"). In addition to a valid offer and acceptance, there must be adequate consideration or a bargained-for legal detriment or, as in New York, a bargained-for legal benefit. Finally, there must be no defenses to formation that would invalidate an otherwise valid contract entered into by the parties, such as the Statute of Frauds under the NYGOL. If the transaction involves the sale of goods, Article 2 of the Uniform Commercial Code, as adopted by New York, is controlling. Goods are tangible, movable personal property. If both parties are merchants, then special rules may apply. A merchant is one who deals in goods of the kind at issue or who holds himself as having special knowledge about the goods. 
Where the contract is for the sale of goods, UCC Article II applies and states that where both parties are merchants, the only term essential in the contract is that of quantity (i.e. the merchants can agree to later agree on price). Should they not come to an agreement later on, the court will supply a reasonable price.  It should be noted that where parties agree to supply a missing term at common law, 
the contract is unenforceable because the parties are deemed to be still in negotiations.  

BREACH - July 2004, July 2003, July 1997, Feb 1997, July 1996, Feb 1996

A breach of contract occurs when one party has an absolute duty to perform (the duty has not been discharged) and fails to tender performance in accordance with the contract terms. A material breach occurs if the non-breaching party does not receive substantial benefit of his bargain. The non-breaching party has the immediate right to all remedies for breach of the entire contract, including total damages; & the non-breaching party’s duty of performance is discharged. Upon breach, the non-breaching party can recover his expectancy damages. The expectation interest is intended to put the non-breaching party in as good a position as full performance. In a contract for the sale of goods, Article 2 of the UCC likewise attempts to put the non-breaching party into as good a position as if the contract had been performed without breach.
BREACHING BUYER – Feb 2001
Under the UCC, if a Buyer wrongfully rejects/revokes acceptance of goods on or before delivery, in respect to the whole undelivered balance, Seller may (a) withhold delivery; (b) stop delivery by a bailee; (c) resell (at a public or private sale) and recover damages (the Seller can recover the difference between the resale price and the contract price plus incidental damages if the resale is in good faith and done in a commercially reasonable manner) less expenses saved; (d) recover damages for nonacceptance (the Seller recovers (i) the difference between the market price at time/place of delivery and the contract price plus incidental damages less expenses saved or if that is not sufficient to make the Seller “whole,” then (ii) seller’s provable lost profit (contract price minus costs) plus incidental damages); or (e) cancel. Under the UCC, if the Buyer accepts the goods and breaches, the Seller is entitled to the contract price. 
BREACHING SELLER – July 2004, July 2001, July 2000
Under the UCC, if a Seller does not deliver or repudiates, or Buyer properly rejects or revokes acceptance:

1. Buyer has the right to recover his deposit whether or not the Buyer cancels the contract.

2. If Seller repudiates, the Buyer can seek the monetary remedy of cover (to purchase substitute goods). Three conditions precedent: (i) Buyer must act in good faith (honestly in fact) and because he is a merchant observes reasonable commercial standards of fair dealing; (ii) Must cover without unreasonable delay; (iii) Must not make an unreasonable contract.

3. Sue the breaching Seller for the difference between the contract price and the market price at the time the buyer learned of the Seller’s breach plus consequential damages (lost profits) and incidental damages.

4. The Buyer has the equitable remedy of specific performance to compel the seller to deliver the goods so long as (i) Buyer must not be guilty of laches (unreasonable delay); (ii) buyer must allege that there is no adequate legal remedy available; and (iii) money damages would not be adequate here (under the UCC, if the goods are unique or in other proper circumstances).

5. Buyer has the Legal remedy to replevy the goods provided that (i) the buyer is unable to cover despite making diligent effort to do so; and (ii) the goods must be identified to the contract 
Under the UCC, if a Seller does deliver, but the shipment consists of nonconforming/conforming goods, the Buyer can: 1) Accept the whole shipment; 2) Reject the whole shipment; or 3) Keep the commercial units and reject the rest and give the Seller seasonal notice of total or partial rejection. A buyer who properly rejects defective goods may recover damages for the difference between the contract price and the amount actually paid for replacement goods (cover). If a Buyer accepts the goods, the standard measure of damage as to accepted goods is the difference between the value of the goods as delivered and the value they would have had if they had been conforming (plus incidental and consequential damages). If Buyer pays for nonconforming goods and Seller refuses to restore the goods or repay Buyer, Buyer can resell the goods at public or private sale (if private, must give reasonable notice to Seller) to credit amount owed by Seller to Buyer. Under UCC, if a merchant Buyer rightfully rejects goods, Buyer has duty to (a) follow reasonable instructions received by Seller; and in the absence of instructions, (b) make reasonable efforts to sell them for Seller’s account. If Buyer sells, he is entitled to up to 10% of the gross proceeds for his efforts. 
DAMAGES/COVER - July 2004, July 2003, July 1997, Feb 1997, July 1996, Feb 1996

Under the UCC, when a party is in breach of contract, the opposing party is entitled to either cover, which is going out and finding substitute goods, or bring suit without covering. If they choose not to cover, they will not recover any damages that could have been mitigated. If the injured party chooses to cover, the proper equation for recovery would be cover price minus contract price. Consequential damages are the damages that resulted from the breach, including lost profits.  Incidental damages are cost associated with the cover/replacement.

REPLEVIN – July 1996

A seller of goods can repossess the goods he/she sent to a buyer upon being informed that the buyer is insolvent so long as the seller acts promptly. If the seller discovers that the buyer was insolvent when seller delivered the goods and, furthermore, that seller, within ten days of delivery demands in writing the return of those goods, the seller will be able to repossess the goods before attachment by another creditor will be good.

CONSIDERATION – July 2003, July 2002

The general rule is that consideration consists of a legal detriment to the promisee.  However, in New York, the applicable rule is that consideration exists where there is either detriment to the promisee or benefit to the promisor.  A party gives consideration when he incurs a legal detriment or confers a legal benefit. A promise which neither benefits the promisor nor is detrimental to the promisee is considered illusory. Where the buyer (promisee) clearly did not sustain a detriment, she could back out at any time for any reason. If the consideration element is missing from the contract, the contract is unenforceable. At common law a preexisting legal duty cannot serve as consideration to a modified contract. However, the preexisting legal duty rule has numerous exceptions. Courts will try and find consideration where either 1) the parties change their duties and/or rights under the contract or 2) where there are unforeseen circumstances. In New York, a contract that is revised is enforceable without new consideration if it is put in writing and signed by the party to be charged with the breach.
MODIFICATIONS – July 1998

Under the common law, modifications were not enforceable based on the pre-existing duty. Essentially, a modification to a contract without any additional consideration would not be enforced. The modern trend, however, allows modifications if all unanticipated change in circumstances makes it too costly to perform and if the modification is in "good-faith". Furthermore, New York will enforce a signed written modification of the original contract. Under New York law, a good faith modification, even absent valid consideration, will be enforceable when in writing, and signed by the party against whom enforcement is sought, or his authorized agent. 

BREACH-ANTICIPATORY REPUDIATION - July 2004, Feb 2001, July 1996
Under Rest Contracts 2d, a promisee has following remedies if a promisor repudiates a contract in advance of the time for performance: (1) sue at once for anticipatory breach; (2) treat it as mutual rescission and discharge the contract; (3) stop performance; (4) ignore repudiation and urge promisor to perform. An anticipatory repudiation occurs where a party unequivocally states that they are unable or unwilling to perform under the contract before performance is due. Anticipatory repudiation only applies where there is an executive bilateral contract with executive duties on both sides. It does not apply to unilateral contracts or a bilateral contract that has been fully performed by the non-repudiating party. Further, under scenarios when a party states there is potential that they may not be able to perform, the opposing party is entitled to ask for further assurances and, if none are given, may trust the other party is in breach and do not have to perform under the contract.  A party that anticipatorily breaches a contract may retract its repudiation and restore the contract provided such retraction is timely. Timely means the non-breaching party has not yet relied on the breach by obtaining substitute goods for example. As to what effect an anticipatory repudiation has, it gives the non-repudiating party the ability to not perform their portion of the contract and treat the contract as breached as of the time of the repudiation. An anticipatory breach is a present breach of contract, and the non-breaching party may seek damages immediately or the injured party is entitled to go out and find other suppliers and cover as of the date of repudiation. 
SUBSTANTIAL PERFORMANCE - July 1998

In non-UCC contracts, when a party has substantially performed, the other contracting party may not suspend its performance and must tender its return performance. When a contract does not specify the order of performance, then there is an implied condition that the longer performance is to come first and the "shorter" performance (payment of money) is to come second. While there is no specific percentage which will constitute a substantial performance, it will be measured by the level of the breach. However, if a breach was willful, the court will be hesitant to grant such relief. 

Generally, where a construction contract is breached by the builder, the owner's measure of damages will be "cost to complete". However, where there would be great hardship and inequity in forcing a demolition and reconstruction the courts will allow the measure of damages to be the difference between the value of what was bargained from the contract and the value of what the owner received. Where a contract contains an express provision for use of specific materials, generally a contractor is obliged to use such materials, or compensate the home-owner for the diminution in value or the cost of replacement.

NON CONFORMING DELIVERY - July 2001, July 2000

Under Article 2 of the UCC, merchants are normally required to deliver a perfect tender to the other party. Where a buyer accepts goods, he is obligated under the U.C.C. to pay the purchase price less any damages caused by the seller's breach. The general rule for buyer’s rights on receipt of non-conforming goods is that a buyer may reject the goods entirely, retain units that conform to the contract, or accept the non-conforming goods. Under U.C.C. 2-608, a Buyer can revoke his acceptance of a shipment of goods whose nonconformity substantially impairs its value to him if he has accepted it on the reasonable assumption that its nonconformity would be cured and it has not been seasonably cured. However, there is an exception to the general rule when a seller ships non-conforming goods before performance is due. In this case, a seller may notify the buyer upon learning of the non-conformity of its intent to cure. The buyer must accept conforming goods tendered when performance is due and may not cancel the contract before then. This cure rule is specific to Article 2, where the party to be charged is a merchant. 

IMPOSSIBILITY – July 1997

The rule is that contract performance may be excused for impossibility, impractibility and frustration of purpose.  Impossibility is a recognized defense to a contract that affords a party rescission of the contract, but it is interpreted narrowly by the courts. It occurs when an event occurs after execution of the contract making performance impossible. It is limited to instances of destruction of the subject matter, death of a party in a personal service contract and other instance where the purpose of the contract is frustrated

IMPRACTICABILITY – July 1998

Generally, impracticability may serve as a basis for valid consideration in a contract modification. Impracticability exists where an unforeseen and unanticipated event (i.e embargo, labor strike), which both parties at the time of contracting did not expect to occur, occurs. However, an increase in the price of materials will not usually constitute impracticability since one can be expected to anticipate such a possibility in the market.

FRAUDULENT INDUCEMENT - Feb 2000

In New York, the elements of fraudulent inducement are: 1) material misrepresentation made by a party and known to be false; 2) with the intent to cause inducement/reliance; and 3) actual inducement causing another party to enter an agreement and plaintiff suffered damages as a result. If an action goes to fraudulent execution, oral statements, although parol evidence, are admissible.

UNCONSCIONABILITY - Feb 2001

Even if a contract does contain all of the essential terms and is signed by both parties, a contract will not be enforced by the court if its terms are unconscionable. An unconscionable contract is one that is both substantively and procedurally unconscionable. Procedurally unconscionable occurs when one party to the contract, usually the party who wrote the contract, is at a superior bargaining position than the other party and uses that power to their advantage by engaging in unfair pressuring or bargaining practices to force the other party to sign. Substantive unconscionability is where the contract contains terms that are obviously unfair and one-sided in favor of the party with the superior bargaining power. For these reasons, that person may not profit from an exploitive contract and the contract will not be enforced.

UNILATERAL MISTAKE - Feb 2001

A unilateral mistake is a mistake made by one party that is unknown to the other party. Normally a unilateral mistake will not discharge a party. Parties are expected to responsibly negotiate and bargain from this position. However, if the nonmistaken party knew or should have known (based on an objective standard), the mistaken party is entitled to rescind the agreement.

RESCISSION – Feb 2001

A rescission is the cancellation of the contract. A party cannot cancel once the other party has finished performance. A valid rescission has to occur when there is still some work remaining on the part of one of the parties. To effect a rescission, the mistaken party must show that (1) the error was communicated to the other party, (2) the error was a result of ordinary negligence, (3) prompt notice of the mistake was given and the notice of withdrawal was made, and (4) the party would suffer substantial hardship if the contract was enforced. In addition, where the non-erring party knows or has reason to know that the error was made, it may not profit on the error by "snatching up" the erroneous offer.

QUASI-CONTRACT - July 1997

A Quasi-Contract is an equitable remedy created to avoid unjust enrichment. Quasi-contract is an equitable remedy that applies whenever the application of contract law yields an unfair or inequitable result.  Quasi-contract is not limited by contract rules, but is governed by equitable concepts.  It protects against unjust enrichment. The rule is that a court may award the equitable remedy of quantum meruit in quasi-contract to prevent unjust enrichment when a party performs services that he reasonably relied on being paid to perform (restitutionary recovery at law), and the contract is unenforceable, and the other party would be unjustly enriched.

EQUITABLE REMEDIES - Barbri

To obtain an equitable remedy, a plaintiff must demonstrate: (1) that there is no adequate legal remedy available; (2) plaintiff is not guilty of laches; and (3) plaintiff must tender the balance of the purchase price. Equitable remedies consist of: 1. Specific performance; 2. Rescission; 3. An accounting (an accounting of all the material facts related to a transaction); 4. Constructive trust (imposed to prevent unjust enrichment or wrongdoing). 5. Temporary Restraining Order; 6. Preliminary injunction; 7. Appointment of a receiver; 8. Reformation of a contract

RISK OF LOSS AND BAILMENTS - July 1997

If a condition in a contract makes performance conditional upon its completion fails, no breach has occurred.  Where a valid contract is never formed, seller bears the risk of loss if he still ships the goods after buyer notifies him that he has duly canceled the contract.  Buyer then becomes a bailee of the goods. There are three types of bailment, each dictating the duty owed by the bailee. A bailment for mutual benefit, a bailment for benefit of bailor, and a bailment for benefit of bailee are the three types. Under a bailment for the benefit of the bailor, the bailee has a duty to not act recklessly with regard to bailor goods. Bailee must immediately notify bailor of his receipt of the goods and he has duty to act with reasonable care in protecting the goods.

GENERAL RELEASE - July 2001, Feb 2000
A principal is liable on all contracts entered with its authority. An agent can have express, implied, apparent or necessary authority to act on behalf of the principal. Express authority is authority that has been explicitly given. In New York, the partners, as agents, may bind the partnership and the partnership may be liable for the acts of its agents. In addition, a director or officer of a corporation may bind a corporation where the officer acts with actual or apparent authority.

SHIPMENT/DESTINATION CONTRACTS – July 2003

The general rule is that where there is a contract for the sale of goods between merchants, and the contract says F.O.B. (seller’s place of business), the contract is a shipment contract. If the contract states FOB at point of destination, it is a destination contract and seller has the risk of loss.  In shipment contracts, the risk of loss shifts to the buyer as soon as the seller completes their delivery obligation. A seller’s delivery obligations are complete when; 1) the goods are delivered to a common carrier, 2) the buyer is notified of the shipment and 3) the buyer is given all the necessary information to obtain the goods. The rule is that, where the buyer bears the risk of loss and goods are destroyed in transit, the buyer is liable to the seller for the contract price. A Seller may have a cause of action against the common carrier if the common carrier was negligent.

REWARD/UNILATERAL CONTRACT – July 1998

A unilateral contract is a contract whose offer can only be accepted by performance unlike a bilateral contract in which a promise is the consideration for another promise forming a bargain exchange. A unilateral offer such as a notice of reward published or posted publicly is generally acceptable by performance only. In order for a contract to be valid and binding, there must be an offer followed by an acceptance (a reasonable acceptance), there must be valid consideration and the offeror must induce the performance. Therefore, the offeree must be aware of the award so that his performance is induced. If one is not aware that he is responding to an offer by his conduct, there is no mutual assent (meeting of the minds), and thus no contract, even though there is otherwise valid consideration. 

WARRANTIES – Feb 2005, July 2000, July 1999, Feb 1999
In New York, Article 2 of the UCC governs the sale of goods. Under the UCC, when the seller is a merchant, there are implied warranties of title, warranty of merchantability, and there may be implied warranty of fitness for a particular purpose in a sale of goods. The implied warranty of title warrants the buyer that the seller has valid title and the right to convey the goods. The implied warranty of merchantability states that the merchant (one specializing in the sale of particular goods), dealing in goods of the kind sold, warrants that they are in good condition. The implied warranties of fitness for a particular purpose essentially warrants that the goods are going to be proper for the purpose for which the buyer intended (the seller must know or have reason to know of the purpose). When the seller expressly states facts to the buyer, there may be also express warranties. The implied warranty of merchantability and implied warranty of fitness for a particular purpose may be expressly disclaimed by conspicuously doing so in the agreement and expressly mention the warranties to disclaim. Words like "as is" and "with all faults" are effective to disclaim the implied warranties of merchantability and fitness for a particular purpose. A buyer who accepts goods "as is" does so at their own risk. This type of disclaimer puts the buyer on notice, that should the goods not perform as expected, it is the buyer's loss. The implied warranty of title and express warranties, however, cannot be disclaimed. Under the UCC, the statute of limitations for breach of warranty claims is four years. The statute begins to run upon the manufacturer’s delivery of the goods to the buyer.
STATUTE OF FRAUDS – July 1999, July 1996, Feb 1996

Under the Statute of Frauds of the NYGOL, certain agreements must be in writing to prove that alleged agreement was made. In New York, contracts for marriage, a year or longer, sale of land, executor to pay debts of an estate, goods for sale of $500 or more, or where one agrees to be a surety (exception to the rule when the guarantor will also receive a pecuniary benefit from the counter-party's performance) are required to be in writing to satisfy the Statute of Frauds. Additional agreements covered under Statute of Frauds in NY are 1) Assignment of insurance policy or promise to name beneficiary of such policy; 2) Contracts to pay commission or finder’s fee (unless attorney, auctioneer, licensed broker); and 3) “Equal dignities rule” – in agent/principal relationship, if dealing with “interest in land,” agent must be authorized in writing or principal must ratify. Furthermore, in NY, lifetime contracts (a contract, which by its terms continues indefinitely into the future and which cannot be terminated unless there is a breach) are within the Statute of Frauds and therefore must be in writing.
To satisfy the SOF, for common law (services, real estate, guarantees) and UCC (Sale of Goods) contracts, “all material terms”(who & what) must be contained in the writing it must be signed by the person against whom (defendant) the agreement is being enforced. An additional requirement for UCC (Sale of Goods) contracts is that the quantity must be contained in the writing. An exception is where there is an oral contract between merchants subject to the statute of frauds and one of the parties sends a signed written confirmation letter to the other party involved, it will be enforceable against the other party even though he didn't sign, unless the merchant rejects the contract within 10 days. If no rejection it is a valid contract. Some UCC exceptions to the SOF are: (1) specially manufactured goods (2) modification is admitted in court or (3) Buyer has paid for or accepted the goods. Even if none of these exceptions are met, modification can operate as a waiver when a party relied on the modified price in purchasing & the other party did not give reasonable notice

With respect to performance as a means of satisfying the statute of frauds in a sale of goods contract, the rule under the Uniform Commercial Code (UCC) is that part performance of the contract only satisfies the contract as to the part performance and not as to the entire contract. There is an exception for specially manufactured goods however. With specially manufactured goods, part performance by a party is sufficient to satisfy the statute of frauds. 

SERVICES CONTRACT OVER ONE YEAR – Feb 2004, July 2002

Under New York’s General Obligations Law, the Statute of Frauds requires that contracts that cannot be completed within one year of the agreement must be in writing and signed by the party to be charged to be enforceable. The writing must contain all material terms of the contract. In a contract for services, the proper analysis is whether the contract by its terms could be performed within one year, not whether it was in fact performed in that time. If not in writing, such a contract is not enforceable. Full performance by either party satisfies the Statute of Frauds, BUT part performance does not (e.g. fired after 1 year under 3 year oral agreement). However, while no recovery is available under contract law, recovery may be available under the law of Quasi-Contract. Note: A contract with an illegal purpose is voidable by a party who did know of the illegal purpose. Such a rule extends to employment contracts between professionals.

CONFIRMATORY MEMO – Feb 1996

The rule is that between merchants, defined previously, confirmatory memoranda will be binding on the parties as long as, under the UCC, the items are identified and authority is determined. The UCC also states that additional terms, which do not materially alter the agreement will become part of the contract if not objected to within 10 days. An exception to this is where the parties have prior dealings. So long as the term is consented to, the clause will stand.  If the contract calls for arbitration in the event of a dispute, the arbitrator has the authority to bind the parties and order relief as is fit. 

DISCLAIMER ON NEGLIGENCE – July 1998

Generally, an employer cannot validly disclaim liability for the negligent acts of its employees.  The doctrine of respondiat superior holds an employer liable for the negligent action of its employees committed in the scope of their employment. If a matter of public safety is involved, the state probably has an interest in enforcing the contract without the disclaimer, so as to promote adherence to its duties not to act negligently with a safety operation.
TERMINATION CLAUSE – Feb 2000

New York allows contracts with one-sided termination clauses where they represent a bargained-for exchange.  Separate consideration was not required for a termination provision. As long as a contract is supported by consideration, all the terms therein are enforceable. 

EMPLOYMENT – July 2002, July 1999
The general rule in New York is that employment is at will unless otherwise stated. The rule for employment contracts is that a duration term must be included. Under New York law, if a contract is indefinite to duration, it is presumed at-will. At will, employment allows either party to terminate employment at any time chosen. At will employment may be abrogated by contrary agreement. To state a cause of action for breach of contract, an employee must show that the employer materially breached the contract. An employee may terminate the contract without fault if the employer engages in activity making it impossible or illegal for the employee to continue, and employer’s action constitutes breach.

AGENT - Feb 2003

An principal-agent relationship can be established when three elements are present. 1) Assent – informal agreement between principal & agent 2) Benefit – agent’s conduct must be for principal’s benefit and 3) Control – principal must have the right to control the agent by having the power to supervise the manner of the agent’s performance. A Principal will be vicariously liable for contracts entered into by agent if: (i) a principal-agent relationship exists, and (ii) the principal authorized the agent to enter the contract. Authority may be Actual Express Authority, Actual Implied Authority, Apparent Authority and Ratification. Actual Express Authority is when the principal uses words to express authority to agent - it is a clear expression of authority to act in a certain way on behalf of the principal.  Actual Implied Authority is authority which the agent reasonably believes the principal has given, because of Necessity, Custom, or Prior dealings between principal & agent. Apparent Authority occurs when a principal “cloaks” the agent with the appearance of authority, & (ii) 3rd party reasonably relies on the appearance of authority. Ratification authority can be granted after the contract has been entered into, if the principal has knowledge of all material facts regarding the contract, AND the principal adopts the contract by expressly or impliedly accepting its benefits.

PAROL EVIDENCE - Feb 2003

Parol Evidence includes statements made orally either at the time of the written contract or prior thereto.  Under contract law, the terms of the written contract are generally controlling, and parol evidence will be barred from being introduced into evidence to contradict or supplement the terms of the writing.  In determining whether the oral modification should be included as an exception or outside the scope of the Parol Evidence Rule, the court should look to several factors, such as whether the written contract was fully integrated.  A fully integrated contract is one that embodies all the terms of the agreement.  In addition, the court would look to other similar contracts to determine if such modification or additions are typically included in similar contracts. Also, the PER permits consideration of oral statements that would naturally and normally be in a separate agreement.  

THIRD-PARTY BENEFICIARY – Feb 2002

Generally, a party who is not in privity of contract with another party cannot assert a claim of breach of contract. However, when the party asserting the claim is an intended third-party beneficiary, he has the same rights as the party in privity with the breaching party. An intended third-party is one whom while not in privity with two or more other contracting parties, the two contracting parties are aware that their respective performances are intended to benefit an identified third-party.

NON-COMPETE AGREEMENTS – July 2000, Feb 1998

``Non-compete'' agreements are closely scrutinized because they limit an employee's ability to seek future employment and act as a restraint on trade. A noncompetition clause contained in a valid contract will be enforceable if (1) the employee's services are unique; (2) the clause is reasonable as to time and geographic scope; (3) it is necessary to protect the employer; and (4) it does not harm the public. New York courts have held non-compete clauses reasonable as to time and geographic scope if it is limited to a duration of 5 years and a radius of 5 miles. 

To obtain a permanent injunction to enforce a non-compete contract in NY, an employer must show: 1) that a valid contract existed; 2) that the terms of the agreement were reasonable with respect to the time, purpose and scope of the restriction; 3) that money damages are inadequate to remedy the employer's harm; 4) that a court can enforce the injunction; 5) that there was mutuality of remedies between the parties; and 6) that the injury to the employer outweighs the harm to the employee.  If any of these elements fail, a court will not uphold a non-compete agreement. 

REQUIREMENTS CONTRACT – Feb 1997

If the parties are both merchants (dealers in the kind of good) and the Uniform Commercial Code (UCC) will govern in the transaction between them. They entered into a valid output contract; in the UCC, the only material term which must be stated is the quantity and output contracts are deemed valid because the UCC imputes a requirement of good faith in each contract. Under Article 2 of the UCC, good faith means honestly in fact. In the case of a merchant, it means that the merchant must observe reasonable commercial standards of fair dealing in the trade.
INSTALLMENT CONTRACT – Feb 2000

An installment contract is where each installment is constituted a separate agreement. It requires or authorizes (i) delivery in separate lots (ii) to be separately accepted. Generally, a sale of goods contract requires perfect tender. However, the perfect tender rule does not apply to installment contracts. In an installment contract, the seller is obligated to substantially comply with the contract requirements with each installment being judged separately. If a buyer receives a non-conforming installment, it may accept the goods or reject the goods and sue for the breach.

WAIVER – Feb 2000

When a contract contains express conditions, they must be strictly complied with. However, the person whom the conditions benefit may waive that protection. If at no point plaintiff objects to the quantity, or refuses to accept the amount, or demands an additional amount and accepts performance, then plaintiff waives any opportunity to object to the amount by accepting the lesser quantity and establishing a pattern of performance.

ACCORD AND SATISFACTION – July 1995
New York recognizes that when a debt is due and disputed, the taking of less than the amount in full satisfaction of the debt is valid consideration (or if the parties agreed in writing). A party is excused from obligations under a contract where there has been an accord and satisfaction of the accord. An accord is an executory contract between parties to a contract promising to relieve a contracting party of her obligation under the contract in return for a specific act. Upon satisfaction of that act, that person is excused from further performance under the contract. 

BATTLE OF FORMS/MIRROR IMAGE RULE – Feb 1996

Under New York common law an acceptance must mirror the offer or it is not a contract. Under modern law the UCC uses the Battle of the Forms. If the acceptance contains non-material different terms from the offer then the non-material terms become part of the contract unless rejected within a reasonable time. If the acceptance contains material terms they do not become part of the contract unless specifically agreed to

ASSIGNMENT – Barbri

The effect of an assignment is to establish privity of contract between the obligor and the assignee while extinguishing privity between the obligor and assignor. When a valid assignment occurs, the assignor's rights under the contract are extinguished and may thereafter be exercised only by the assignee. 
MATERIALITY OF A BREACH - Barbri

Six factors for materiality of a breach: (1) Amt of benefit nonbreaching party received; (2) Adequacy of damages remedy; (3) Extent of part performance by breaching party; (4) Hardship to breaching party; (5) Whether breaching party’s behavior was negligent or willful; and (6) likelihood of breaching party completing performance

NEGOTIABLE INSTRUMENT – Feb 2003

A check is a type of negotiable instrument known as a draft. To be negotiable, a check must be written, signed by the drawer, made out for a specific amount and evidence an unconditional promise to pay to order or to the bearer at a specified time or to order. A negotiable instrument must then be negotiated to a holder. This occurs when it is delivered in the case of bearer paper (the draft is made payable to the bearer) or when it is delivered and endorsed in the case of order paper (the draft is made payable to the order of a designated person). When a holder presents a bank with a properly negotiated instrument, the bank must pay the holder according to the terms of the instrument. 

CORPORATIONS – 17 of 20 ( F05, J04, F04, F03, J02, F01, J00, F00, J99, F99, J98, F98, J97, F97, F96, J96, J95)
BOARD AUTHORIZATION – Feb 2004

Under New York BCL, as a general rule, the Board of Directors is responsible for the management of the corporation. The Board must meet and decide, by appropriate voting procedure, actions to be undertaken in the best interest of the corporation. Officers also owe the corporation duties of care and loyalty (virtually identical to those owed by the directors). An officer of a corporation is an agent of the corporation, with actual authority to bind the corporation to actions within the scope of its business and with implied authority by virtue of the position held. A director's duties are more managerial. Absent provisions in the certificate of incorporation or by-laws, the directors decide whether or not to commence actions. Board approval is required for actions considered not to be required in the ordinary course of the management of the corporation. An unauthorized officer action, however, may be ratified by later board approval.  The Board has the power to authorize entry into certain types of contracts as part of the daily management of the corporation, and the Board alone can authorize a lawsuit on behalf of plaintiff. Shareholders are normally not personally liable above or beyond the amount of stake they hold in the corporation. A closely held corporation is one in which there are few shareholders who run the corporation. In a closely held corporation, the shareholders have the same duties of loyalty and care towards the corporation as do the officers and directors. These duties are fiduciary duties with which they must comply.

DIRECTOR DUTY OF LOYALTY - July 2004, Feb 2003, July 2000, Feb 2000, July 1999, July 1998, Feb 1996
Under New York BCL, the directors and officers of a corporation are fiduciaries to the corporation and the shareholders, and they owe the corporation a duty of care and a duty of loyalty. A fiduciary is a party who acts in a representative capacity for another. The duty of loyalty requires that the director/officer/controlling shareholder must act in good faith & with the conscientiousness, fairness, morality & honesty that the law requires of fiduciaries. Directors and officers are personally liable for the damages caused to the corporation for the breach of their duties. As such, a director/officer/controlling shareholder may not be involved in (1) Interested director transactions; (2) Competing ventures (3) Corporate opportunity (usurpation); or (4) Insider trading. Note: Because these are conflicts of interest, the Business Judgment Rule is not applicable.

The duty of loyalty includes the duty to disclose any transaction that will benefit a director personally to the board as a whole. Any deal between the corporation & one of its director’s (or business of which its director or officer is also a director or officer, or in which he has a substantial financial interest) is an interested director transaction. Interested director transactions will be set aside unless the director shows that (i) the deal is fair & reasonable to corporation (the director need not disclose the transaction under this “fairness” test); OR (ii) material facts & the director’s interest were disclosed or known AND the deal was approved by (a) a majority of shareholders; (b) majority of directors approve it provided a quorum is met (the vote of the interested directors may not be included under these circumstances); OR (c) unanimous vote of disinterested directors, if interested directors are needed for a quorum. Under the BCL, a quorum is the minimum number of board members required to be present to transact business.
It is a violation for a director to engage in competition with the corporation. It is immaterial whether the board of the corporation has declined the opportunity to engage in the additional business.  A corporate usurpation occurs when a Director usurps a corporate opportunity. A corporate opportunity is defined as something the corporation (i) needs, (ii) has an interest in, or (iii) tangible expectancy in, or (iv) is logically related to its business. A Director cannot take a corporate opportunity for himself until he (i) informs the BoD of its existence & (ii) waits for the BoD to reject it. Lastly, Directors and Officers may not trade on undisclosed inside information. 
DIRECTOR DUTY OF CARE – Feb 2005, July 2004, Feb 1999, Feb 1996
Under New York BCL, directors and officers of a corporation must discharge their duties in good faith & with that degree of diligence, care & skill than an ordinarily prudent person would exercise under similar circumstances in a like position. If directors breach this duty, they may be held personally liable to the corporation for any losses suffered as a result. However, to recover damages for the breach it must be shown that the corporation's injury was caused by the director's nonfeasance. Directors, in making decisions, may rely on the reports of relevant professionals (i.e. accountants), board committees of which they are not a member (and the issue is within the scope of the committee) or officers and employees of the corporation where the matter is within their scope of duties and they are believed competent in those duties. A defense against the breach of duty of care is the Business Judgment Rule. Under the Business Judgment Rule, a court won’t second guess a business decision if it was made in good faith, was reasonably informed, & had a rational basis. However, a director/officer will be held liable if his breach caused a loss to the corporation through nonfeasance or if through misfeasance, the Director/Officer acted recklessness or grossly negligent.

Further, Board members are liable for all actions taken by the Board of Directors, unless they specifically dissent in writing to the corporate secretary or on the record at the meeting.  Directors are entitled to rely, in good faith, on reports and projections prepared by officers, committees, and outside consultants, such as accountants and lawyers, in evaluating business decisions.  A director who breaches the duty of care will be liable to the corporation if his breach causes injury.
SPECIAL MEETINGS - Feb 2001, Feb 1999
Under the New York BCL, special meetings of directors may be held in any location, formal notice of a special meeting of directors must timely be given to all of the directors, but need not provide notice of the purpose of the meeting. Notice defects are curable through prior or later waiver by directors, or through waiver by attendance and participation by directors. If a director wishes to assert that the actions are void due to not receiving formal notice, he should refrain from voting at such a meeting, as it will constitute a waiver by him to the notice requirement.

Under the BCL, notice of a shareholders' meeting must be given to all record shareholders no less than ten days in advance and no more than 60 days. A record shareholder is a shareholder on the corporations shareholder list as of a record date, selected by the corporation within the same 10-60 day period before the meeting. 

LOAN TO INTERESTED DIRECTOR – July 2000, July 1997

Under the New York BCL, loans or guarantees for loans to Directors for corps formed after 2/22/98 need BoD conclusion that it benefits the corp. (if benefits the corporation). For corps formed before 2/22/98, you need S/H vote (unless certificate allows BoD). To guarantee a loan that is not in the furtherance of corporate business, you need approval of 2/3 of the shares entitled to vote. Any loans or guarantees made by the board without such approval subject the directors to financial liability for the loan, unless the director properly objected to the loan and gave proper notice. Any director who participated in the improper loan situation will be liable to the corporation for the amount of the loan. It is irrelevant whether the terms of the loan are fair.  A director may absolve himself or herself from liability if he/she abstains from the vote or votes against the action and records his/her objection in writing with the corporate secretary or in the corporate minutes. Without this action, even an abstaining director will be liable. 

INSIDER TRADING – Feb 1996

Under New York BCL, although a shareholder is not generally liable to other shareholders for his or her actions, a majority shareholder or a shareholder with influence on the board or access to confidential information has a fiduciary duty to other shareholders not to act on inside information to his or her advantage. Inside information is any information which is not available to the public at large and which a reasonable investor would consider relevant in making his investment decisions. Where an insider trades on the basis of inside information, he breaches his fiduciary duties to the corporation and to other shareholders in the transactions. The insiders profits are disgorged by the imposition of a constructive trust or the affected shareholders or the corporation can sue to recover the profits.
PRE-INCORPORATION CONTRACT - Feb 2004, Feb 1998
Under New York BCL, a corporation is not liable on pre-incorporation contracts entered to by a promoter (one who enters into agreements, makes purchases and attempts to otherwise provide a corporation with capital before its creation) unless the corporation ratifies the contract post-incorporation. A corporation may ratify the contract, either expressly or impliedly. Implied ratification occurs when the corporation; 1) knows or has reasons to know of the material terms of the contract, and 2) accepts or makes use of the benefit of the contract (acceptance of the benefits is deemed acceptance and ratification of the agreement). The promoter remains personally liable on the contract unless there is a Novation between the corporation and the contracting third party. Promoters owe fiduciary duties to outside investors, thus promoters must account to the corporation for profits from self-dealing before “outsiders” come in, UNLESS “outsiders” had notice of these profits.
REMOVAL - Feb 2001

Under New York BCL, a director may be removed for cause by a majority vote of shareholders, or by the board if permitted in certificate or bylaws. A director may be removed without cause by a majority vote of shareholders and only if authorized by the bylaws or certificate of incorporation. Directors may also remove employees of the company, but cause must be shown.

TERMINATION - Feb 1998

Under New York BCL, officers/ employees that are appointed by directors may only be terminated by the directors. This may be accomplished by a majority of directors present and voting if a quorum, without counting the interested directors.  If shareholders appoint an officer, then the shareholders only may terminate the officer (except that directors may terminate an officer appointed by the shareholder for cause). Moreover, the directors may terminate employees of the corporation in general because the directors are charged under New York BCL with the duty to manage and supervise the affairs/business of the corporation. 

SUPER-MAJORITY VOTING – Feb 2000, Feb 1998

Under the BCL, a provision which dictates a super majority voting restriction is not valid unless it is contained in the corporation's certificate of incorporation. While a supermajority restriction of 75 percent of the share may be adopted, that restriction must be adopted and placed in the certificate of incorporation and may not be placed in the by-laws. In the absence of such a provision, board action may be taken when a quorum of directors is present and a majority of those voting vote in favor of the action. Shareholders may amend by-laws (or take other ordinary resolutions) by a majority vote of the votes cast on a resolution. 

PREEMPTIVE RIGHTS – Feb 2000, July 1999, Feb 1996
Under New York BCL, for corporations formed prior to February 22, 1998, shareholders are assumed to have preemptive rights to maintain their proportional share in a corporation, so that they may have a right to buy shares when the corporation issues shares in exchange for cash. The preemptive right only gives the shareholder the right to buy the shares. However, the shareholder does not have an absolute right to maintain his proportionate share of the corporation. Preemptive rights do not exist when shares are issued for consideration other than cash nor when the shares issued are authorized shares included in the certificate and sold within two years of incorporation. Preemptive rights are also not triggered when a corporation sells treasury stock (or stock not for cash, or stock within 2 years of its incorporation. Finally, for corporations incorporated after February 22, 1998, pre-emptive rights do not exist unless the certificate specifically grants them.

INDEMNIFICATION OF DIRECTORS OR OFFICERS - Barbri
Under New York BCL, when D or O is sued, in an action by or on behalf of the corporation, if the O or D was held liable to the corporation, indemnification is prohibited. If the O or D was successful in defending the action, on the merits or otherwise, the corp. must indemnify O or D as a matter of right (BUT, corporation reimburses ONLY the underlying suit and NOT costs in a suit for reimbursement against corporation). Finally, for permissive indemnification, the O or D must show he (a) acted in good faith, & (b) for a purpose reasonably believed to be in the corporation’s best interest (Reimbursement in permissive category can include (a) settlement amount; (b) expenses & attorneys fees (but NOT any judgment)). Eligibility for permissive category is determined by:

(a)
BoD – with a quorum of D’s being non-parties, BUT, if there’s no such quorum, go to (b)

(b)
S/H’s or a quorum of those D’s who are disinterested, OR

(c)
BoD, pursuant to a report from independent legal counsel

The certificate may provide for elimination of director liability to the corporation or shareholders for damages for breach of duty EXCEPT as follows. Where a judgment adverse to the Director established that he acted (i) in bad faith, or (ii) within intentional misconduct, or (iii) received an improper financial benefit, or (iv) approved an unlawful distribution or loan.

SHAREHOLDER DERIVATIVE ACTION – Feb 2005, July 1998
Under New York BCL, a shareholder may bring a derivative suit against the directors and officers who have violated their duties on behalf of the corporation. A shareholder may sue to enforce the corporation's rights (not the individual shareholder's) upon a showing that the suit would be proper. To bring a shareholder's derivative suit, the shareholder must prove they have standing to bring the claim. The shareholder must show that they owned stock at the time the alleged breach occurred and must own them throughout the litigation; that they as a shareholder suffered harm as a result of the breach and that they will fairly adequately represent the interest of the shareholders. The suit must also be one which the corporation could have brought itself and was harming the corporation in some way, and not merely the plaintiff-shareholder.
In general, in a shareholder derivative suit, a plaintiff must make a demand on the Board of Directors to bring suit. However, demand is excused where such demand would be futile. For demand to be futile, it must be the case that: (1) the board is dominated or composed of interested directors, (2) the board failed to adequately inform itself of the issue at hand and (3) the breach is so egregious that it couldn't possibly be the result of sound business judgment. If he does not make this demand, he must give good reason for doing so. The plaintiff must then plead with particularity the efforts that were made to make the board bring an action. He may also be required to post bond. The court will ultimately decide whether it was properly done. It should be noted that in a close corporation, a shareholder derivative suit may not be proper. In which case, an action to disgorge profits would be proper.
SHAREHOLDER REMEDIES – July 1998

Under New York BCL, a shareholder that has won a shareholders derivative suit can recover the attorney's costs incurred in the litigation from the corporation. These fees must be reasonable. These fees are paid out of the judgment received by the corporation. The court has the power to modify an award after a determination but this will not be done in the case of awarding fees and expenses. These must come from the judgment rendered for the plaintiff. A shareholder has no right to the judgment granted by the court. The amount awarded goes directly to the corporation since it is the corporation that has suffered the injury. However, the court might order the remedies to be directly paid to the shareholders if payment to the corporation would benefit the defendants. A shareholder may also sue the director, the officer, or the corporation directly (not a derivative suit), if he or she has been injured by the act of the defendant. 

If a shareholder is dissatisfied with the directors of a corporation, the shareholders can elect to vote the directors out of office. A majority of the votes entitled to vote and actually voting at the election must be present to conduct business. If this is not possible, the shareholder can record their displeasure in the minutes of the next meeting and ask to be bought out. They must register their dissent immediately with the Board after they discover a violation of the board's duty of loyalty and duty of care. If the directors have not discharged their duties with the due diligence care and skill required of fiduciaries, then the shareholder can elect to be bought out at whatever the going rate is for those shares. If the company is publicly traded on a national or over-the-counter market, then a shareholder cannot be bought out. 

DISSOLUTION – Feb 2005, Feb 2003, Feb 2001, July 1999, Feb 1998, Feb 1997
Besides voluntary dissolution, a corporation may be dissolved by judicial action. Under New York BCL, a shareholder with 20% or more of the voting shares in a company not publicly listed/traded may petition for the involuntary dissolution and winding up of the company in a court of competent jurisdiction (such as a New York Supreme Court) on either of the following grounds: a) the majority shareholders are using their corporate power to oppress the minority shareholders; or b) the majority shareholders are wasting or looting corporate assets. In a closely held corporation, the shareholders are bound to a fiduciary relationship to one another (where reciprocal duties of good faith and fair dealing are owed to one another). A majority shareholder owes a fiduciary duty of utmost good faith to minority shareholder and in particular may not oppress a minority shareholder. 

Under New York law, dissolution is a last resort. Under New York Business Corporation Law, a corporation may avoid dissolution by purchasing the complaining shareholder's shares at a fair value, on terms approved by the court. The buyout of shares is to permit the complaining shareholder to obtain a fair return for his investment. If a fair value cannot be agreed upon, the court, upon motion by the prospective purchaser, may stay the proceedings and fix the fair value of the shares as of the day before filing the petition. To avoid dissolution, the corporation or non-complaining S/H must, within 90 days of the petition, buy the petitioners’ shares at fair value, on the terms approved by the court

RIGHT OF FIRST REFUSAL - Feb 2001, Feb 1997
Under New York BCL, restrictions on the sale of stock are construed strictly and are not favored due to the alienation it places on transferring property to a third party. Because rights of first refusal are restraints on alienation, courts will only enforce them when they are reasonable. That is, if the corporation offers reasonable value for the shares, by being equal to other offers for the seller's shares or reasonable on its face on the date of sale. Courts will strictly construe any provision that may create a right of first refusal. They will be enforced where there is an agreement specifying the details and the restrictions are noted on the face of the shares. Under the BCL, where a shareholder is unhappy with a corporate change, he has a right to be bought out for a reasonable price, and if one cannot be agreed upon, then the court should fix the price

REPURCHASE OF SHARES - Feb 1996

Under New York BCL, a corporation is allowed to repurchase its shares and to discriminate in the repurchase by not offering the same terms to others (unless it's a closely held corporation and unless its certificate provides otherwise). A corporation cannot discriminate on redemption rights which are set forth in the certificate. However, the corporation must show that the repurchase served some legitimate corporate purpose.

FUNDAMENTAL CHANGE/MERGER - Feb 1999

The BCL provides that a merger as a fundamental change must be approved by 2/3 of the voting shares of the corporation (in total not just voting at the meeting) if the corporation was formed prior to February 22, 1998, and a majority of the voting shares if formed after that date. These provisions apply where no provision to the contrary is made in the certificate of incorporation. 
P.C.’s – July 2002

In New York, the P.C. designation, a business corporation law designation exclusively for professional associations provides some limited liability for partners. While partners, for public policy reasons, remain liable on tort claims, they are not liable on contract claims. The P.C. itself is liable for both. If one S/H dies or disqualifies from the practice – P.C. must purchase his/her shares. The law governing P.C.’s is basic corporation law, but on the certificate, it must indicate the profession practice, and there must be a certification that each is a licensed professional.
PARTNERSHIPS – July 2002, July 2000, July 1999, July 1996, July 1995
The UPA defines a “partnership” as a voluntary association of two or more competent persons to carry on a business as co-owners for profit. There are no formal formation requirements to create a general partnership. Partnerships do not have to be in writing to be enforceable. Nor do partners have to provide services to the partnership. Sharing of profits is prima facie evidence of a partnership. The UPA, absent a written agreement to the contrary, governs the rights and duties of the partners. A partnership ends with any material change, including the death of one of its members. A partnership dissolved upon the death of a partner can choose to continue to operate as a partnership without that partner if it wants. However, the administrator of a deceased partner has no right to be substituted for that partner in the partnership. Once the partnership is terminated, each partner receives an equal share of profits, if there are any. Any property owned by a partnership is partnership property, regardless of how it is used. The only personal property a partner has in a partnership is his/her share of partnership profits. Outside creditors are paid first out of the partnership’s assets, than inside creditors, and all collateral contributions. Any assets left must then be distributed equally among the partners. New York follows the UPA which directs that partners are jointly liable for the debts and obligations incurred by the partnership. 

LIMITED PARTNERSHIP – July 1999

Under New York Partnership Law, a limited partnership can be created in order to limit the personal liability that all general partners face by creating a limited partnership with both a general partner and limited partners. The limited partners are protected in a manner similar to shareholders in a corporation, and are not to be held personally liable for the limited partnership's contracts.  The obligations are limited to the extent of her interest in the partnership.  However, the general partner in a limited partnership is to be held personally liable for all of the liabilities and obligations of a limited partnership. A limited partner may only transfer her interest or share of the profits or surplus of the partnership. All other incidents of partnership, such as partnership property and a share of the management of the partnership belong to the partnership, and cannot be transferred.

CLOSELY HELD CORPORATION – July 2000
Under New York BCL, shareholders of a corporation usually enjoy limited liability, such that they are only liable for the corporation's obligations up to the amount they paid for their shares. However, in a closely held corporation, liability can arise in certain situations. A closely held corporation is a corporation that has few shareholders and stock that is not publicly traded. In a closely held corporation, controlling shareholders cannot use their power to oppress minority shareholders or the corporation. Oppressive conduct has been held to include conduct by majority shareholders that substantially defeats expectations of minority shareholders, which viewed objectively, were both reasonable under the circumstances and were central to petitioner's decision to join the venture. A shareholder in a closely held corporation who owns 20% or more of the voting shares may petition for dissolution if (i) the directors or those in control of the corporation have been guilty of illegal, fraudulent, or oppressive actions toward the complaining shareholder or (ii) the assets of the corporation are being looted, wasted, or diverted by directors, officers, or those in control. 

Note: In closely held corporation, the ten largest shareholders are responsible for the employees' wages in proportion to their respective shares.
PIERCING THE CORPORATE VEIL – July 1999, July 1997, July 1995
The principal advantages of incorporation are that corporation's existence is perpetual and its shareholders liability is generally limited to the amount of their capita contributions. Thus, the general rule is that a shareholder is not personally liable for the debts or acts of a corporation. However, if there has been fraud, illegality or such complete domination of the corporation by a shareholder such that it cannot be said that the corporation is acting independently, the courts may ``pierce the corporate veil'' and allow recovery against the shareholders. A shareholder may be held personally liable if: (i) shareholder abused the privilege of incorporating (deliberately underfunded), & (ii) fairness demands that the shareholder’s not have limited liability (such a disregard to corporate formalities as to render the protection of incorporation unjust).  In NY, there can be no Piercing of the Corporate Veil if the corporation has any mind, existence, or will of its own. New York courts have traditionally been very reluctant to pierce the veil in the absence of gross misconduct. PCV is more likely in a tort case than a contract case. 

In addition, New York BCL provides that the ten larges shareholders of a corporation which is not publicly traded will be personally liable for the salaries of the corporation's employee if the corporation fails to pay them. 

SHAREHOLDER DUTIES – July 1995
Generally, only officers and directors owe duties of care and loyalty to the corporation. A shareholder will not normally be held to owe a fellow shareholder any fiduciary duty. However, courts have found that shareholders in closely held corporations owe other shareholders certain duties. Managing shareholders owe the duties of care & loyalty to the other shareholders. Controlling shareholders owe a duty of utmost good faith and cannot use their power for personal gain at the expense of minority shareholders or the corporation, OR to oppress minority shareholders or the corporation. 
SHAREHOLDER AGREEMENTS – Feb 1997, July 1995
Under New York BCL, shareholder agreements are valid and enforceable in New York. Shareholders usually may agree in advance to exercise their rights in certain ways. Shareholder agreements often contain share transfer restrictions, arbitration clauses, or remedies clauses providing for declaratory judgments, damages, injunctions, and specific performance. The agreement will be enforced if it is in writing. Voting agreements are permissible as to business within the shareholders' rights; however, directors cannot enter into voting agreements as to carrying out their duties as directors. 
SHAREHOLDER APPRAISAL RIGHTS – Feb 1999

For certain fundamental corporate events such as mergers, shareholders may have ``appraisal rights." These rights allow a shareholder to require the corporation to purchase their shares if the shareholder objects to the changes. For corporation incorporated before February 22, 1998, the corporation had appraisal rights unless the certificate of incorporation provided otherwise. To give effect to such rights, P must: (a) give notice to the secretary of the corporation before the vote that he intends to exercise his appraisal rights, (b) vote against the measure or abstain from voting, and (c) demand within a short time after the meeting that the corporation repurchase his shares

SHAREHOLDER MANAGEMENT – July 1995
Under New York BCL, management of a company is the responsibility of the board of directors, unless, pursuant to a provision in the certificate of incorporation, shareholder management is permitted. In a closely held corporation, the shareholders can manage business directly only if: (i) All incorporators or shareholders (voting & nonvoting) approve; (ii) All subsequent shareholders have notice; (iii) Conspicuously noted on front & back of all shares, AND (iv) Shares are NOT listed on an exchange or regularly quoted over-the-counter  (no public market). 

Issues of hiring of officers and employees and the setting of salaries is part of the management of a corporation, and thus does no fall to the shareholders. Because it does not fall to the shareholders, it is not legitimate subject matter for coverage in a voting agreement. While shareholders may agree to vote in a certain manner, directors may not enter into agreements concerning their vote. Rather, directors owe a fiduciary duty to act in the best interests of the corporation, not of individual shareholders. Thus a shareholder voting agreement as to employee compensation is not enforceable. 

NON-COMPETE AGREEMENTS – Feb 1997
As a general rule, a covenant not to compete which is an agreement with shareholders or other parties which have a relationship with an entity (as shareholders, employees) are not permitted to compete with the corporations interest in the future. In New York, courts will specifically enforce covenants not to compete included in shareholder agreements if the covenant is reasonable and the service is unique. To be reasonable, the restrictive covenant must: (1) have a reasonable business purpose, (2) not be too broad in geographical scope, and (3) be limited to a reasonable duration and (4) it is not unduly burdensome to the public at large. Since covenants not to compete limit both competition and a person's ability to pursue a livelihood, they are strictly construed.  The covenant must be reasonable and the service must be unique. Restrictions for a period of three years for a 50-mile radius are not unreasonable. 
CRIMINAL LAW – 20 of 20 (F05, J04, F04, J03, F03, J02, F02, J01, F01, J00, F00, J99, F99, J98, F98, J97, F97, J96, F96, J95)
ARREST/SEARCH AND SEIZURE - Feb 2002, July 2000, Feb 2000, Feb 1999, Feb 1997, July 1995
Under the 4th Amendment, a person has the right to be free from unlawful search and seizures by the government. Police may make a "request for information" anytime except on "whim or caprice," and a "stop and inquire" if they have a "founded suspicion that criminal activity is afoot," and a "stop and frisk" if they have "reasonable suspicion" the defendant has or is committing a crime.  However, the stop must not be arbitrary and capricious and the stop must be for a reasonable time. A stop of a vehicle may be conducted properly so long as the police have some reasonable and articulable reason for the stop. The reasonable suspicion required for a valid stop does not have to rise to the level of probable cause to be valid under New York penal law’s sliding scale of authority for seizures (i.e. seizure in New York includes police pursuit). Seizure under the 4th Amendment includes arrests. For an arrest to be proper under the 4th Amendment it must be made pursuant to a warrant unless it is conducted in a public place and the police officer has probable cause. Probable cause arises when facts and circumstances within the officer's knowledge are sufficient to warrant a prudent person to believe a suspect has committed, is committing, or is about to commit a crime (totality of the circumstances indicate the person has committed a crime). Police may act on another officer's good faith determination of probable cause based on observation of facts. 

Under New York law, an officer cannot arrest someone in or at their home without an arrest warrant or unless exigent circumstances exist (i.e. if there is an emergency, the police are in hot pursuit of a felon or fear the loss of evanescent evidence). Under these limited circumstances, the Police may enter a home without a warrant because it is necessary to prevent danger to person or property. If these circumstances are absent, an officer may not go to a person's home to arrest them without a warrant.  A warrant requires three things: 1) probable cause, 2) signed by a neutral and detached magistrate and 3) specificity as to the things and places to be searched.

SEARCH WARRANT - July 2004, Feb 2004, July 2003, July 2000, July 1999, Feb 1997, July 1996, Feb 1996
In order for a search warrant to be valid, there must have been probable cause (information sufficient that a reasonably prudent person would believe that it is likely that evidence of illegality will be found at a particular location) to issue the warrant, the warrant must state with particularity the place to be searched and the item to be seized, and it must be issued by a neutral and detached magistrate. These requirements stem from the 4th Amendment’s right to be free from unreasonable searches and seizures. The 4th Amendment, as applied to the states through the 14th Amendment, protects individuals from unreasonable searches and seizures by the government. 
In New York, if the information underlying the affidavit came from an informant, a search warrant must demonstrate (1) the veracity or reliability of the source of information and (2) state the basis for the informant’s information. This stringent standard is called the Aguilar-Spinelli Test. If the police verify the facts through their own inquiry, the Aguilar-Spinelli Test used in New York is satisfied (basis for facts and reliability). 

If property is abandoned then the police may search it without a warrant because the owner of the property has relinquished ownership of the property and thereby has no reasonable expectation of privacy in the abandoned property.

SEARCH WARRANT/HOME - July 2003, July 1999, July 1995
Generally, a search warrant must be obtained to search a private home, unless there is a valid exception, such as pursuit of a fleeing felon, evanescent evidence or consent. Consent can only be given by a person with equal access to the premises to be searched. Consent is not valid unless the officer reasonably believes that the person giving consent had authority to grant consent. However, if there were exigent circumstances justifying the warrantless search, then it may be valid (ex. the smell of a rotting, decomposing body from a locked apartment). This qualifies as evanescent evidence because it will disappear quickly. 

One other exception is if the police are issued a valid search warrant for a suspect’s home and they search the entire home not realizing that someone besides the person named in the warrant also lives at the address given in the warrant. If the police find illegal items in the unnamed person’s part of the home, the court will admit the evidence regardless of the fact that the second person was not named in the warrant.

SEARCH OF CAR – Feb 2000

In New York, the police have a "sliding scale of police authority" to detain people while investigating a crime.   The police can stop a Defendant's car, and can briefly detain a Defendant if they had a "reasonable and articulable suspicion" that Defendant had committed, was committing, or is about to commit a crime. Out of a concern for their safety, the police had the right to order Defendant out of the car to conduct a "protective frisk" for weapons (again, with the reasonable belief he was armed), and if based on the patdown of his outer clothing they felt something they reasonably believed to be a weapon, they could reach in and remove it.  Once stopped, the police have a right to search Defendant's "wingspan", or the areas into which Defendant could reach to grab a weapon, if they had reason to believe he was armed. This would generally include most areas of the passenger compartment, but not the trunk.

However, once a Defendant is out of the car, the police cannot open up closed containers in the passenger compartment to search for weapons, nor are they entitled to open Defendant's glove compartment to search for weapons. Such a search is beyond the scope of the police authority.

DEFECTIVE WARRANT - July 2004

Many states employ the "good faith" exception to the warrant preference rule, under which illegally seized evidence may nonetheless be admissible if the police had a good faith reason to rely on the warrant. However, New York does not recognize the good faith exception. If a warrant is defective, the police in New York may not rely in good faith on it, as is allowed by the U.S. Constitution. New York’s CPL denies police the good faith reliance on a defective warrant and will exclude the fruits of the warrant (the mandated remedy for 4th Amendment illegal search and seizure). Therefore, if the warrant is invalid or if evidence was obtained in violation of the warrant, the evidence seized will be inadmissible, unless one of the recognized exceptions to the warrant preference rule applies.

WARRANTLESS SEARCH EXCEPTIONS - July 2004, Feb 2001

The Fourth Amendment of the Constitution protects citizens against unlawful searches and seizures. When a search or seizure is conducted in violation of a defendant’s constitutional rights, the evidence gathered pursuant to that search normally cannot be entered into evidence against that defendant. Search warrants are normally required in order to lawfully search an individual and seize evidence or weapons. A search will normally be considered unreasonable if it is not conducted pursuant to a validly executed search warrant. However, a police officer may search an individual without a warrant and seize evidence, weapons and contraband if the search falls under one of the warrantless search exceptions. These exceptions are: (1) search incident to a lawful arrest, (2) automobile exception, (3) plain view and plain feel, (4) consent, (5) stop and frisk, (6) extraordinary circumstance plus probable cause (hot pursuit & evanescent evidence).
A police officer may search a person whom he has lawfully arrested by doing a protective pat down for anything which might be a weapon. In New York, a police officer may not seize something unless it feels like a weapon without probable cause under the warrantless exception of a search incident to a lawful arrest. If the suspect is arrested in an automobile, the “wingspan” includes the passenger compartment. The police officer can also search any containers and even concealed spaces where he has reason to believe (i.e., through the “plain feel” of a weapon through a suspect’s pocket) that a weapon or contraband may be found, and may seize any such weapon or contraband. The rationale for this is that one has a lesser reasonable expectation of privacy in one’s automobile. However, once a Defendant is out of the car, the police cannot open up closed containers in the passenger compartment to search for weapons, nor are they entitled to open Defendant's glove compartment to search for weapons. Such a search is beyond the scope of the police authority.

FRUIT OF THE POISONOUS TREE – Feb 2005, July 2004, July 2000, July 1999, Feb 1997, Feb 1996, July 1995
In order for a defendant to object to the admissibility of evidence, it must first be shown that the defendant has a valid 4th Amendment right. To have a 4th Amendment right, the action to which the defendant is objecting must have been committed by a government agent or a private person acting on behalf of the government, and the defendant must have a reasonable expectation of privacy in the item seized, as well as standing to object to the object’s admission.

Under the exclusionary rule (a court-created rule to help enforce the 4th Amendment), evidence can be suppressed if it was obtained illegally. For example, if it was obtained without a search warrant. Moreover, any "fruits" of the illegal search can also be suppressed, if it is shown that the police did not have an independent source for the secondary evidence (for example, if the police would have discovered the evidence anyway, the evidence will not be considered "fruit"). 
In New York the police cannot use "good faith" as an excuse, so we would need to find another exception in order to admit the evidence. The exceptions available are: search incident to lawful arrest, automobile exception, plain view and plain feel, consent, stop and frisk, and hot pursuit & evanescent evidence. For example, when executing a valid search warrant, the police may seize items in the "plain view" that are "plainly contraband". 

WIRETAP/VIDEO SURVEILLENCE - July 2004, July 1996
Generally, a warrant must be issued before the government can place a wiretap on one’s phone or eavesdrop into one’s conversations. Like search warrants, wiretap warrants must be obtained with probable cause and be specific as to the persons and communications which will be tapped. This is governed by the 4th Amendment, through the 14th Amendment. The exception to the rule is that every person must be wary of the "unreliable ear" (the possibility that the person to whom is talking is bugged or that the person will consent to the police’s eavesdropping). The warrant must be issued by a neutral and detached magistrate, on the basis of information giving rise to probable cause. The affidavit on which it is based must establish the reliability and veracity of the person and the basis for his information. In addition, a warrant for video surveillance, wiretaps, or eavesdropping has a heightened requirement. The affidavit must also name the suspects expected to be overheard, describe with particularity the conversations to be targeted; and include a time limit. A wiretap warrant is good for 30 days. Beyond that point, the originally issued warrant is ineffective and the police are conducting an illegal search and the evidence must be excluded. Within 90 days after the termination of the warrant, the party whose conversations were seized must be informed.
SOLICITATION - Barbri

A person can be found guilty of solicitation if he asks someone to commit a crime. The crime of solicitation is complete when the asking is done. Refusal or legal incapacity of the person asked is not a defense. However, if the solicitor withholds certain facts from the other party so that the solicited acts, under the circumstances as believed by the party solicited, would not be criminal, then a criminal solicitation has not occurred; the solicitor has not incited the other person to commit a crime, but may have committed an attempt through his scheme to have an innocent agent act for him. In NY, solicitation is a separate offense, independent of the substantive crime committed (not necessarily incidental to the commission to the substantive crime)

CONSPIRACY - July 2002, July 1996
A person can be found guilty of conspiracy if he (1) sought an agreement with another to (2) work together, with intent to carry out a crime and (3) made some overt act in furtherance of the plan or agreement. Conspiracy requires an agreement to commit an illegal act, and an overt act in furtherance of the conspiracy. New York has adopted the Model Penal Code approach to conspiracy known as the unilateral theory of conspiracy, so that the other party's acquittal does not preclude a conviction for conspiracy. Under this theory, it takes only one guilty mind to conspire. This allows a plaintiff to conspire with a police officer even though no actual agreement or intent to commit the crime exists between the two. As statements made in furtherance of a conspiracy or solicitation, the truth of statements is irrelevant. Just the mere acts of saying the words leaves the declarant open to prosecution and are legally operative. 

When co-conspirators are tried together, one may not be found guilty if the other is acquitted. When tried together, it's an all or nothing proposition. Either both are acquitted or both are convicted. However, when the defendants have separate trials, their guilt or innocence is determined totally independently. It is possible for one to be acquitted while the other is found guilty. Note: Under the NY Penal Law, a person cannot be convicted solely on the testimony of a co-conspirator. The testimony of a co-conspirator must be corroborated.

In NY, renunciation is an affirmative defense to conspiracy. The conspirator must:  1) Voluntarily renounce the conspiracy AND 2) Prevent commission of the object crime. If object crime occurs, the defendant has absolutely no defense to conspiracy. In NY, if the defendant is solely a conspirator and does not participate in the execution of the crime, he is not liable for the substantive offense committed by the co-conspirator.
ACCOMPLICE - July 2002, Feb 1999, July 1997
A person who aids, counsels, or encourages the principal in committing a crime is also guilty of the crime as an accomplice. In New York, an accomplice is liable for all the acts of his accomplices that were foreseeable. Accomplice liability extends to any crimes foreseeable from the intended crime and the initial crime itself. Liability attaches when an accomplice takes a substantial step in the completion of the crime. New York law looks to see if the accomplice's act was a step in furtherance of the completion of the crime and they look for some overt act.  An accomplice may be charged with the robbery because his act of being the ``lookout''. An accomplice may be held liable for the substantive offenses of the person actually committing the crime. Note: Under the NY Penal Law, a person cannot be convicted solely on the testimony of an accomplice. The testimony of an accomplice must be corroborated. In NY, withdrawal is an affirmative defense to accomplice liability. The accomplice must: 1) voluntarily renounce AND 2) Withdraw prior to the crime AND 3) Make an effort to prevent the crime. 
CRIMINAL FACILITATION – Feb 1997

Criminal facilitation is knowingly aided in the commission of a felony, but does not have the requisite intent to be an accomplice. The elements of criminal facilitation are (1) aiding, abetting of a felony, (2) with knowledge of, but not intent, to commit the felony. A facilitator need only believe that it was probable that he was rendering aid. A facilitator may not be convicted on uncorroborated testimony of the person facilitated. Withdrawal is permissible if the defendant (accused of facilitation) both withdraws and makes a substantial effort to stop the crime. 
ATTEMPT – Feb 2000

A person is guilty of attempt when, with intent to commit a crime, he takes a "substantial step" toward committing that crime - a step "beyond mere preparation". Factual impossibility (i.e., a gun jamming) does not absolve a defendant of the responsibility to the crime of attempted murder. The affirmative defense of abandonment can be raised if the defendant: 1) renounced and 2) avoided the completion of the crime. 

1ND DEGREE MURDER - July 1997, Feb 1997
Under the NY Penal Law, first degree murder is intentional murder with special circumstances. Special circumstances include the killing of a police officer, a witness, a judge, serial murder and other circumstances. Pursuant to the New York State penal statute, intentionally causing the death of a person during one of several enumerated felonies constitutes First Degree murder: Robbery (any degree), Burglary (first or second degree), Kidnapping, Arson, Rape, Sodomy, or Sexual Abuse, Escape or Attempted Murder in the second degree.
2ND DEGREE MURDER - July 2001, Feb 1998
Under the NY Penal Law, a person is guilty of murder in the second degree when, with the intent to cause the death of another, he causes such death. There are three forms of second degree murder: (1) intentional murder (other than first degree murder); (2) highly reckless murder; and (3) felony murder. Intentional Murder occurs when a person, with intent to cause the death of another, causes the death of such person or of a third party (transferred intent). Two affirmative defenses can exculpate the defendant: (1) extreme emotional disturbance ("heat of passion"); and (2) aiding a suicide. These defenses mitigate the crime so that defendant may still be prosecuted for manslaughter. Highly reckless murder occurs when, demonstrating a depraved indifference to human life, a person recklessly engages in conduct that creates a grave risk of death to another person, and thereby causes the death of another person. Force directed at the victim but not intended to kill may suffice for conviction. No crime of attempt exists for reckless murder because no intent is involved. The crime of (second degree) felony murder arises where the defendant causes the death of a non-participant during the commission of an enumerated felony or during the immediate flight therefrom. A felony murder is committed when a defendant commits a burglary, robbery, kidnapping, escape of custody, arson, rape or sodomy or sexual abuse. The prosecution must prove the crime beyond a reasonable doubt in order to sustain a guilty verdict. In New York even where the death results from the foreseeable actions of someone other than the defendant or an accomplice the defendant will be held responsible. In addition, transferred intent can apply. The doctrine of transferred intent provides that if one intends to kill one person, and mistakenly kills another instead, the intent to kill the first person is transferred to the act towards the actual victim. Legal impossibility is a defense to 2nd degree murder (person already dead), but you can be found guilty of Attempted Murder 2nd Degree. 

1st  DEGREE MANSLAUGHTER - Feb 2000

Under the NY Penal Law, a person is guilty of manslaughter in the first degree when, with intent to cause serious physical injury to another person, he causes the death of such person. First degree manslaughter requires: (1) Serious bodily harm resulting in death (this crime is similar to MS involuntary manslaughter), or (2) Extreme emotional disturbance (heat of passion – the defendant must raise and prove the affirmative defense of emotional disturbance). (this crime is similar to MS voluntary manslaughter) or (3) Unjustifiable abortional act (where a person performs an abortional act (including giving drugs) upon a female pregnant for more than twenty-four weeks and that act causes death of  the female). When killing "in the heat of passion" or "under extreme emotional disturbance", the defendant must show that he killed due to 1) circumstances that would provoke a reasonable person, 2) the defendant was in fact provoked, 3) there was little time between the provocation and the killing such that a reasonable person would not be able to cool off, and 4) defendant in fact did not cool off. Issues as to whether provocation was reasonable are questions of fact for the jury.  The jury may consider these issues in deciding whether to convict the defendant of second degree murder or first degree manslaughter (or neither).  Extreme emotional disturbance is an affirmative defense. Therefore, unlike a defense (i.e., justification) required to be proved by the prosecution beyond a reasonable doubt, the defense must prove by a fair preponderance of the evidence that defendant was suffering from extreme emotional disturbance at the time of the killing. 

2nd DEGREE MANSLAUGHTER - Barbri

Under the NY Penal Law, second degree manslaughter requires: (1) Reckless (a conscious disregard of a substantial risk which causes the death of another (intoxication is not a defense)); (2) Abortional Act or (3) Aiding in suicide
CRIMINALLY NEGLIGENT HOMICIDE - Feb 1999

A person is guilty of criminally negligent homicide when the person fails to perceive a substantial and unjustifiable risk and that failure is a gross deviation from the standard of care that a reasonable, prudent person take in similar circumstances and that conduct causes the death of another. The defendant’s conduct must have been culpable (mere failure to perceive the risk in not enough) and the death producing event foreseeable (i.e. accident while negligently driving a car).
KIDNAPPING – Feb 1998

Under the NY Penal Law, Kidnapping occurs when a person abducts another person. Abduction is the restraint of a person with intent to deprive his liberation by secreting or holding him in a place where he is not likely to be found. Kidnapping in the 2nd Degree occurs when you abduct someone. Kidnapping in the first degree (under NY Penal Law) also requires (1) Ransom demand; or (2) Restraint for more than 12 hours with the intent to inflict physical injury or (3) The victim dies.
BURGLARY - July 2001, July 1999
One of the enumerated felonies in the penal law is burglary. Under New York Penal Law, burglary requires: 1) entry or unlawfully remaining in, 2) a building, 3) with the intent to commit a crime therein. Note that under common law, the building had to be a dwelling, the entry had to be a break-in, after dark, and the entrant had to have intent to commit a felony. New York Statutory Law is therefore considerably broader than the common law definition. Third degree burglary (under NY Penal Law) arises where the defendant knowingly enters or unlawfully remains behind in a building with the intent to commit a crime therein. Burglary in the second degree (under NY Penal Law) requires one of the three following aggravating elements: 1) the building was a dwelling; 2) the burglar was armed; or 3) someone was injured. First degree burglary (under NY Penal Law) occurs if it is a dwelling and one of the 2nd degree aggravating factors exists. In order to constitute a felony under the felony murder statute, it can be any degree of burglary (for second degree felony murder).

ARSON - July 2002, Feb 1997
At common law, arson was the malicious burning of the dwelling place of another. Dwelling was defined as a place for "overnight" lodging. However, the New York Penal Law has expanded the crime of arson to include buildings, automobiles and motor homes. Third degree arson requires, under the NY Penal Law, the intentional burning of a building or motor vehicle by intentionally setting a fire or causing an explosion. Arson in the second degree consists of 3rd degree arson plus the knowledge someone was inside and would be harmed or circumstances such that a person’s presence is a reasonable possibility (no injury needed). Arson in the first degree consists of the 2nd degree elements plus using an incendiary or explosive device. 
ROBBERY – July 1998, July 1997

Robbery is the unlawful/trespassory taking or carrying away of property, from the person of another, with the intent to permanently deprive the person of the property by use of force or an apprehension of harm. This offense involves the combination of two other offenses: larceny plus either: criminal mischief, attempted assault or assault. Property must be of the kind subject to larceny, including real property. Taking need not be in the presence of the other person. E.g., assaulting another some distance from the property and then taking the property is robbery. In New York there are three degrees of robbery based on the degree of force exerted. Third degree robbery is the forcible stealing of property. The elements of Second degree robbery are: Elements: (1) defendant is aided by another who is actually present; or (2) defendant or another participant physically injures a non-participant; or  (3) there is a threat, whatever its nature, of immediate use of physical force (display of firearm).  The elements of First degree robbery are: (1) defendant causes a nonparticipant serious physical injury or (2) defendant is armed or threatens use of a dangerous instrument or displays what appears to be a firearm. Victim must reasonably perceive from defendant's actions that a gun is present; words alone are not enough. Affirmative defense exists where alleged firearm displayed is not loaded, but only reduces the crime to second degree robbery. 

LARCENY – Feb 2003

The elements of larceny are the taking and carrying away the property of another with intent to permanently deprive.  However, for the crime of larceny, the crucial factor regarding whether larceny has been committed is possession of the property not ownership (title). An individual guilty of larceny need only take the property from someone else who has possession and the guilty individual must not be entitled to possession himself. 
NY law incorporates four common law crimes against property: (1) larceny by trespassory taking; (2) larceny by trick (same definition as MS); (3) false pretenses (same definition as MS); and  (4) embezzlement (same definition as MS).  By statute, the following acts are larceny: (1) acquiring lost or mislaid property; (2) issuing a bad check; (3) false promise; (4) extortion (same definition as MS);  (5) embezzlement; and (6) appropriating leased or rented items.

Larceny is graded by the value of the property taken and in some instance by the manner in which acquired. Class A misdemeanor, petit larceny: any property (under $1,000). Class E felony, grand larceny, fourth degree: (1) property valued at over $1,000; (2) public record; (3) secret scientific material; (4) property taken from the person of another but not robbery; (5) property taken by extortion; (6) credit cards; (7) firearms; and (8) a motor vehicle with a value greater than $100. Class D felony, grand larceny, third degree: property worth more than $3,000. Class C felony, grand larceny, second degree: property worth more than $50,000 or extortion by fear of: (1) physical injury; (2) damage to property; or (3) defendant's abuse of his powers as public servant. Class B felony, grand larceny, first degree: property worth more than $1,000,000.

LARCENY BY FALSE PRETENSES – July 2000

In New York, according to the New York penal law, an indictment for larceny generally requires showing 1) a trespassory taking, 2) and carrying away, 3) of property of another 4) with intent to steal. Larceny by False Pretenses is a crime whereby a person obtains title to property falsely based on an intentional misrepresentation of present or past fact. Under the crime of larceny by false promise, a person can wrongfully obtain possession of property under similar means

EXTORTION – Feb 1997

Extortion involves the threatening of an individual with future violence or threat of violence to property if the individual does not pay a certain amount of money.  Extortion consists of (1) intent to take property from another, and (2) with the threat of future harm. 

ISSUING A BAD CHECK – Feb 2003

The elements of any crime are an act, or actus reus; the requisite mental state, or mens rea; the concurrence of the two and harm. Under New York criminal law, issuing a bad check consists of knowingly issuing a check when there are insufficient funds to cover it. The requisite intent for issuing a bad check is specific intent. Specific intent indicates that the defendant had the intent to achieve the prohibited behavior, which in this case, is issuing a check which is not covered by sufficient funds. It is enough that Defendant knew there were insufficient funds in the account when he wrote the check to Plaintiff.  Merely hoping that he would have enough money to cover it by the time Plaintiff cashed it does not undermine the intent he exhibited by knowingly writing a check on an account that did contain adequate funds. 

RESISTING ARREST – Feb 1996

Under New York law, a suspect, in almost all cases, may not use force to evade an arrest, even if such arrest is illegal. This is known as the "no sock" rule. To be convicted of resisting arrest, the following elements must be present: (1) resisting a lawful arrest by (2) someone who the defendant knows is a police officer

ASSAULT - Feb 2001, Feb 1996
Under common law, assault is a specific intent crime which means that one must have the intent to perform a certain objective in order to be guilty, rather than just the intent to commit the act required under the general intent crimes. New York's crime of assault is more like common law battery. The New York Penal Law states that an assault occurs when one causes a harmful or offensive contact. However, there must be some form of physical injury. Mere petty shoves are not sufficient.  The injury need not be great, but some injury is required. In NY, attempted assault is the equivalent of common law assault. Another crime in NY similar to attempted assault is menacing which is intentionally placing or attempting to place another in fear of imminent serious physical injury.
INTENT TO DISTRIBUTE - Feb 2004

When the word “knowingly” is used in a penal statute for controlled substances, it is normally construed to mean knowledge only of the possession of the substance, not of the weight. More generally, a court can look to the words of the statute to determine the scope of the word “knowingly” in the statute. “Knowingly” does not require that Defendant know the actual weight of cocaine in his bag, only that he knew he was in possession of cocaine. 

CRIMINAL POSSESSION OF STOLEN PROPERTY – July 1995
The elements of criminal possession are knowingly possessing stolen property, with the intent to use it for the benefit of oneself or persons other than the owner. However, possession of stolen property is not a strict liability crime. The prosecution must prove beyond a reasonable doubt all the elements of criminal possession. Accomplice liability may apply if there is evidence that links the person to the underlying crime. 

FORGERY – Feb 2003

Forgery occurs when an individual signs someone else’s name in order to commit a fraud. Common law forgery is creating a false document with apparent legal significance with intent to defraud (i.e. a deed, but a forged Thomas Jefferson letter is not forgery since it has no legal significance) 
LINEUPS - Feb 2005, Feb 2002, July 1999, July 1998, Feb 1998

The privilege against self-incrimination of the Fifth Amendment, as applied to the states through the Fourteenth Amendment, bars a state from compelling a person to provide evidence of a testimonial or communicative nature. Evidence is testimonial or communicative when it reveals a person's subjective knowledge or thought processes. Under the 5th Amendment, a person in custody is entitled to Miranda warnings (right to remain silent and right to counsel) before being interrogated. This applies to testimony and conduct that can be construed as testimony. However, lineups do not fall under the category of testimony. Certain things like blood tests, finger prints, voices, and identifications fall outside the 5th Amendment. The right to counsel under the 5th Amendment does not apply to pre-charge lineups because lineups are not considered interrogatory in nature as they are not likely to elicit a verbal response from the defendant. Therefore, a suspect in custody after an arrest may not refuse participation in a lineup.
Under the 6th Amendment, a person has a right to counsel after being charged with a crime. Therefore, the 6th Amendment mandates that a person has a right to counsel at a post-charge lineup. However, a person does not have a 6th Amendment right to counsel at a pre-charge lineup because the 6th Amendment right has not yet attached. Under the New York penal law, New York provides for an indelible right to counsel under the 6th Amendment which attaches in four cases: (1) person is in custody, and the police are conducting activity “overwhelming to a lay person” and the person requests counsel; OR (2) at arraignment; OR (3) upon filing of an accusatory instrument (a formal charge); OR (4) when there has been any significant judicial activity
Under the Due Process Clause of the 14th Amendment, a lineup is conducted in accordance with due process rights so long as it was not unduly suggestive (i.e. two months after the robbery and witness shown only one picture) or prejudicial (i.e. has the likelihood of misidentification). If the pre-court identification procedure was unnecessarily suggestive, the court would have to exclude both that and the in-court identification even if defendant’s counsel had waived the right to challenge it on other grounds. An exception to that general rule, however, is that if the witness had an independent source of identifying the defendant.

In NY, one exception to the right to counsel in an investigatory lineup is when (1) Police are aware that the defendant is represented by counsel on another charge; AND (2) defendant explicitly requests an attorney. Here, police must notify counsel and give him reasonable time to appear before the lineup.
RIGHT TO COUNSEL/MIRANDA – Feb 2005, Feb 2002, July 1999, Feb 1999, July 1998, July 1997, Feb 1997
The privilege against self-incrimination of the Fifth Amendment, as applied to the states through the Fourteenth Amendment, bars a state from compelling a person to provide evidence of a testimonial or communicative nature. Evidence is testimonial or communicative when it reveals a person's subjective knowledge or thought processes. A defendant is entitled to exercise his 5th Amendment privilege and remain silent whenever there is a chance of making a damaging or incriminating statement. The Miranda warning apprises the witness of the fact that they have the right to remain silent, to contact an attorney, that an attorney will be provided for them if they can't afford one, and that anything they do or say can be used against them in court. The 5th amendment also holds that a person in custody has a right to counsel when interrogations take place. Miranda is triggered when there is custodial interrogation. Custody occurs when a reasonable person believes he is not free to leave. The police also must be engaging in questioning on conduct that would likely elicit a response. The 5th amendment was designed to protect from an elicited confession by someone who is in a custodial interrogation setting whom is at a disadvantage. A person may waive his 5th amendment rights.  The waiver by defendant must be knowing, voluntary, and unambiguous. Note: In a criminal case, a jury may not draw an adverse inference based on a defendant's exercise of his 5th Amendment privilege. 
Under the 6th Amendment of the U.S. Constitution, criminal defendants have a right to counsel. The 6th Amendment right to counsel attaches when a person is charged with a crime. The right is offense-specific. New York affords greater protection to defendants than the Federal Constitution. Under the New York Criminal Procedure Law (NYCPL), the defendant has an indelible right to counsel. A defendant cannot waive his right without the presence of a lawyer once the indelible right to counsel has attached. New York provides this “indelible” right to counsel in 4 cases: (1) person is in custody, and the police are conducting activity “overwhelming to a lay person” and the person requests counsel; OR (2) at arraignment; OR (3) upon filing of an accusatory instrument (a formal charge); OR (4) when there has been any significant judicial activity. In New York, the Arthur Hobson rule dictates that once the police know or could have known that the defendant is represented in the current case by an attorney, waiver of his right to counsel is only effective if made in the presence of the attorney. Therefore, once any of these conditions are met, in New York, a person cannot waive his right to have his attorney in a criminal proceeding if the attorney is not present. However, if the defendant is represented by counsel in an unrelated case, the police may question the defendant once they have informed him of his Miranda rights (the Hobson rule does not apply here).
In court, the NY indelible right to counsel can be overridden by the need for uninfluenced testimony while the defendant takes the stand. Thus, the court does have discretion to limit attorney client discussions during short recesses in order to prevent improper coaching. However, denial of access to one's attorney overnight in the middle of a criminal trial has been held a violation of the right to counsel. 

IN-COURT IDENTIFICATION-INDEPENDENT SOURCE - Feb 2005

According to New York Criminal Procedure Law (NYCPL), an in-court identification is admissible if the witness identified the defendant in court based on his previous knowledge which is trustworthy and obtained by him in previous transactions, even if the line-up identification is tainted. Normally, all fruits from unlawfully obtained evidence are regarded as "poisoned" by the former violation and must be excluded. However, in the case of a line-up, there is an exception that applies here. When the witness recognized the suspected person from observations independently from the former line-up, his in-court identification can be based on this independent source and thus must not be excluded. Such in-court identification is regarded as independent evidence and will not be excluded. 

INSANITY DEFENSE – July 2003, July 1996
New York's insanity defense is based on a combination of two rules: the M'Naghten rule and the Model Penal Code ("MPC") test. The M'Naghten rule states that a defendant is entitled to acquittal only if he had a mental disease or defect that caused him to either: (i) not know that his act would be wrong, or (ii) not understand the nature and quality of his actions. Under the MPC test, a defendant is insane if he had a mental disease or defect, and, as a result, lacked the substantial capacity to either: (i) appreciate the criminality of his conduct, or (ii) conform his conduct to the requirements of law. In New York, a person is not criminally responsible for conduct if, at the time of the conduct, as a result of his mental illness, he is unable to appreciate the nature and consequences of his conduct, or that his conduct is wrong. Under New York Penal Law, insanity is an affirmative defense. All affirmative defenses must be raised by the defendant and proved by a preponderance of the evidence. The prosecution need not produce any evidence of an affirmative defense. However, the prosecution does bear the burden of proving each element of the crime beyond a reasonable doubt, including the mens rea (level of intent). If the burden of proof is wrongly placed on the defendant, it is a violation of due process. Furthermore, the defendant must give the prosecution advance notice of an insanity defense (30 days from “not-guilty” plea).

Unlike the "irresistible impulse" test (that defendant was unable to resist his impulse to do wrong), in New York, a defendant may be found not guilty by reason of mental disease or defect if he shows (1) that he could not discern right from wrong, i.e., understand the wrongfulness of his actions; or (2) that he did not understand the harmfulness of his conduct. 

DURESS – July 1998

Duress is a defense in New York to any crime, including homicide. Duress means that the defendant was under such emotional pressure and control that he acted in a way against his will and his crime was justified in these circumstances. A defendant in a criminal trial has the right to present evidence of any affirmative defenses to the crime charged. Once the defendant presents this affirmative defense, the prosecution still has the burden beyond a reasonable doubt to disprove the defense and prove all elements of the crime. 

SELF-DEFENSE – Feb 2005, Feb 1998

The general rule is that a person can use reasonable force to protect himself and others against unlawful acts. Self-defense is a justification of an otherwise unlawful act. To have this defense, a defendant must show that he reasonably believed that force was about to be used on him and that the amount of force he used was reasonable. To use deadly force, there must be danger of serious injury or threat of life about to be used against him or others. The rule in New York is that a person may use deadly force to protect himself, if he is in immediate danger of death or grievous bodily harm, unless (1) he provoked the use or imminent use of such force, (2) he was the initial aggressor, or (3) the force is due to an unlawful combat agreement. Furthermore, self-defense is only available for current and immediate danger, instead of future danger. Under the New York Criminal Procedure Law (NYCPL), a person may not deadly force if he can safely retreat. However, the person has no obligation to safely retreat in situations if it is in one's dwelling or the person believes the other person is committing or attempting kidnapping, rape, sodomy or robbery or committing burglary or arson.
ENTRAPMENT – Feb 2004

Entrapment is an affirmative defense that is available to a defendant who would not have committed a crime, were it not for the efforts of police to induce the defendant into commission of that crime. The defendant must show by a preponderance of evidence that he was in fact entrapped. To succeed with that defense, the defendant must prove that 1) the police created the “criminal environment” and 2) the defendant was not “predisposed” to commit the crime.

INFANCY - July 1997

In New York a person who commits a crime who is of an infant age gets “special” treatment. If you are between the ages of 7 to 16, you are subject to family court jurisdiction as juvenile delinquent for a misdemeanor or felony. However, there are two exceptions. If you are between the ages of 13 to 15, you may be prosecuted for 2nd degree murder, and if you are between the ages of 14 to 15, you may be responsible for serious offenses against persons or property. An infant in New York is entitled to be questioned with a parent present at the parent or child's request.  A parent or guardian is deemed to be a youth's advisor.  If the request(s) are denied, subsequent confessions by the infant are inadmissible. In New York, a 14 year old may be indicted as an adult and tried as an adult and indicted as an accomplice for crimes committed.

DEFENSE OF JUSTIFICATION - Feb 2001

Defense of justification can only exist in New York if a citizen has a privilege to commit the act. Ignorance of the criminal law is no justification. Some types of justification are self-defense or provocation.

ALIBI – July 1999

Defendants have the burden of proving affirmative defenses only. Prosecutors in a criminal case must prove every element of the crime beyond a reasonable doubt.  They must also prove that defendant was, in deed, the one who committed the crime.  Defendants have this right under the Due Process Clause of the U.S. Constitution, as incorporated by the 14th Amendment to the Constitution. An alibi goes to an essential element of the crime. Therefore, the prosecution must disprove the alibi beyond a reasonable doubt. A jury charge incorrectly placing this burden of proof on the defendant is reversible error, giving grounds for a mistrial. Within 20 days of arraignment, prosecutor may serve defendant with demand for the alibi defense, and defendant has 8 days to answer.
DISCOVERY/ROSARIO DISCLOSURE – July 2000, July 1998

Under the New York Criminal Procedure Law (NYCPL), upon request by the defendant, the prosecutor in a criminal case must turn over certain relevant evidence to the defense. Under these Rosario disclosures, the prosecutor is obligated to turn over materials such as the defendant's and co-defendant's confessions, pictures to be used at trial and pre-court identifications intended to be admitted at trial. This also includes past grand jury testimony, any reports (scientific or medical) the prosecution has in its possession, along with other materials including the prior statement of a prosecution witness made to any law enforcement official to be used at trial. The purpose of this rule is so that the defense can have an opportunity to cross examine a prosecution witness through his prior statements. This rule extends to all statements that the prosecutor has as well as any statements he could obtain through reasonable efforts. This would include statements in possession of law enforcement officials. The absence of the prosecutor to turn over Rosario material constitutes reversible error. 

MISTRIAL - July 2001

A Judge should grant a mistrial if a juror visits the crime scene on his own initiative, does not limit his deliberations to evidence presented at trial, deliberates prior to the close of the evidence and/or deliberates with fellow jurors prior to the closing arguments and instructions. 

INEFFECTIVE ASSISTANCE OF COUNSEL – July 2003

Under the federal Strickland test, the standard for ineffective assistance of counsel is quite high. The defendant must prove either total deprivation of counsel, or such egregious faults as clear bias or protracted absence at trial. A lawyer may make any decision that can be described as conscious and strategic. Moreover, a defendant must prove that but for the ineffective assistance of counsel, the case might have come out differently. While the rules might be more defendant-friendly under the New York Constitution, the recent ruling with respect to the Rosario disclosures suggests that New York courts have become less tolerant of procedural grounds for reversal when the result of the case would not have changed. 

PEREMPTORY CHALLENGES – July 2003

Under federal constitutional law, the racial motivation of a prosecutor in making a peremptory challenge is deemed to be state action for the purposes of the Fourteenth Amendment’s Equal Protection Clause. Therefore, racially motivated use of peremptory strikes is subject to strict scrutiny. The prosecutor can be made to explain peremptory challenges so long as there are a reasonable inference that they are being used in a discriminatory manner. If so, the government must prove that it has acted in a racially motivated fashion for reasons narrowly tailored to a compelling governmental interest. The government bears the burden of proof once a facial case of discrimination has been made.  

GRAND JURY/INDICTMENT – July 1995
A grand jury is a group of citizens convened in a criminal case to consider the prosecutor's evidence and determine whether probable cause exists to prosecute a suspect for a crime. Under the NYCPLR, grand juries may indict when: (1) The evidence establishes all of the elements of the crime; (2) The evidence before it is legally sufficient to establish that the accused committed the offense; AND (3) the evidence establishes reasonable cause to believe that the accused committed the crime. Therefore, to indict, there must be testimony or evidence as to each element of each charged crime. If the evidence is insufficient, the indictment cannot be supported and should be dismissed on motion.
A grand jury is not a proceeding governed by rules of trial. It simply is convened to determine whether there is sufficient probable cause to go forward with the case. Since it is not a final determination of guilt or innocence, the rules are more lax than at trial. However, under the CPLR a prosecutor is required to instruct the grand jury as to all elements of the charged offense and as to complete but not mitigating defenses under CPLR. Failure to do so is grounds for dismissal of the indictment. Self-defense is a complete defense to assault and justification by reason of self-defense would negate the essential elements which the prosecution is required to prove by legally sufficient evidence.

DOMESTIC RELATIONS – 18 of 20 (F05, J04, F04, J03, F03, J02, F02, J01, F01, J00, F00, J99, F99, J98, F97, J96, F96, J95)
DIVORCE – July 2004, July 2003, Feb 2001, July 2000, July 1999, July 1998
Under the DRL and CPLR, there are five grounds for divorce: adultery, prison (other spouse in prison for three or more consecutive years), abandonment (apart for at least one year), cruel and inhuman treatment, and a conversion of a separation agreement or decree. 
Note: Under the DRL and CPLR, there are five grounds for separation: adultery, prison (other spouse in prison for three or more consecutive years), abandonment, cruel and inhuman treatment, and failure to support. 

ADULTERY – July 2003, July 1999, July 1996
The rule in New York, under the DRL, is that an action for divorce can only be maintained upon one of five grounds, adultery being among them. Adultery is sex or deviant sex with a person other than your spouse, which occurs during the marriage. The spouse who is accused of adultery has three defenses: 1) unclean hands, which means the accusing party is also guilty of adultery (Recrimination); 2) connivance/entrapment, the accusing spouse arranged the adultery, or 3) condonation - continuing to live or cohabitate with the adulterous spouse after learning of the affair (knowledge + forgiveness + resumed sexual relations). Moreover, the Domestic Relations law also provides that in actions grounded on adultery, the only testimony permitted is to prove the existence of the marriage and to disprove adultery or raise affirmative defenses. 

CRUEL AND INHUMAN TREATMENT – Feb 2003, July 1999, July 1996
Pursuant to New York Domestic Relations law, cruel and inhuman treatment consists of physical or mental abuse which is injurious to the spouse's health, mental well being or general welfare. A divorce will be rendered against a spouse whose behavior towards the other spouse is such as to endanger the physical, emotional or mental well-being of the "abused" spouse.  In order to determine the existence of the cruel and inhuman treatment, the court will use a subjective test and consider the effect of the defendant’s conduct on the particular spouse – alleged victim.  Thus, the sensibility, weakness of the victim will be taken into account, as well as her possible "unusual resistance."  It is only if the abusive behavior does in effect endanger the well-being that the ground will be effective.  Therefore, in the absence of a showing of, for example, a diagnosis of mental depression as a result of the spouse’s criticisms, it is unlikely that the court will grant the divorce on such a ground. 

ABANDONMENT – Feb 2003, July 1999
According to New York Domestic Relations law, there is ground for separation on the ground of abandonment if the following elements are present: 1) the abandonment must be voluntary; 2) with no intent to return on the part of the abandoning spouse; and 3) the abandonment must be without justification; and 4) without the consent of the spouse. In New York, there is no minimum requirement for the ground if the action is for separation (not for divorce, where it must be for a year at least). A conversion divorce requires either (i) a separation decree; or (ii) a separation agreement. Reconciliation (not a mere cohabitation) nullifies a separation agreement. Reconciliation does not nullify a separation decree. Separation decree can be altered or revoked by the court only

CONVERSION DIVORCE – July 2004, July 2003, Feb 2001, July 2000, July 1998

Under the conversion doctrine, a couple can obtain a divorce when they have lived separate and apart for one year pursuant to a court order or a valid separation agreement. The parties must live separate and apart with no intent to reconcile or co-habitate with the intent to reconcile. The court can then convert the separation agreement into a divorce decree. To be valid, a separation agreement must be in writing, signed, acknowledged. It must be entered into freely and voluntarily and not against public policy (such as refusing to support). A separation agreement may also provide for support and property division. The agreement must be filed with the County Clerk any time before the commencement of a divorce action. The only defense to obtaining a conversion divorce is the terms of the agreement were not substantially complied with.

CONDONATION - Feb 2005, July 1999
In New York, adultery is a valid ground for divorce, but it cannot be proven by only testimony given by one of the parties to the action. It must be corroborated even by circumstantial evidence by clear and convincing evidence (it is a class B misdemeanor) that the alleged adulterer was inclined to do so on that he had the chance. However, even if it is proven that the spouse committed adultery (sexual relations with someone other than your spouse), it cannot be used as grounds for divorce if there was condonation (forgiveness by the spouse). Condonation is one of the defenses available in New York, and it occurs when a spouse, who with knowledge of the adultery, continues to cohabit with the spouse after the adultery occurred. 

DIVORCE JURISDICTION REQUIREMENTS - Feb 2001, July 1998, July 1996
To grant a divorce in New York, there must be proper jurisdiction over both the action and the parties. Proper jurisdiction involves subject matter jurisdiction, personal jurisdiction, and the residency requirement. The DRL and New York CPLR controls. New York CPLR provides that New York Supreme Court has exclusive jurisdiction to dissolve a marriage and concurrent jurisdiction with Family Court and Surrogate Court in all other family matters. Because a marriage is considered property in New York, the New York Supreme Court will have subject matter jurisdiction over a divorce action any time one party to the marriage is a domiciliary of New York. The marriage is the res – the property – giving the New York Supreme Court in rem jurisdiction to dissolve the marriage

For personal service, generally, service in a matrimonial action is performed by personal delivery to the party to be served or his attorney, and service is complete upon delivery to that person at her home or place of business. However, a party to a matrimonial action may receive an order authorizing substituted service on motion to the court. 

In addition, in an action for divorce, DRL 230 provides a minimum residency requirement that must be pleaded as part of the substantive case. The residency requirements are parts of the substantive law and not a jurisdictional issue. Failure to include it in the complaint is a failure to state a cause of action, which is grounds for dismissal. DRL 230 requires: (1) two years residency by either party in New York; (2) both parties are residents at the time the cause of action arose in New York; (3) one party a resident for one year plus: (a) the marriage occurred in New York, (b) New York was the matrimonial domicile, or (c) the cause of action arose in New York.

A New York resident can be subject to a valid out-of-state divorce. However, for State X to order the sale of equitable property or issue judgments regarding alimony, it must have personal jurisdiction over the defendant spouse. Property rights are personal and do not travel with each spouse like the marriage. In addition, if a party does not appear in an action, she retains the right to collaterally attack the judgment in another state based on lack of personal jurisdiction
CHILD CUSTODY – Feb 2004, July 2000
Custody of a child is dependent on the best interests of the child and the fitness of the parent seeking custody. This needs to be established first in a custody hearing.  Some of the factors the court will look at to award custody are, who was originally awarded custody in the separation agreement, abuse of parent(s), mistreatment, support, standard of living, education, health, preference, and the best interests of the child. The court will also consider not splitting up siblings. While the court will look at Spouse’s financial circumstances as a factor in custody determinations, it is not the sole factor and certainly not the dispositive factor. Moreover, as it pertains to the best interest of the child, Child’s preference to live with her father/mother may be considered by the court but again, it is not the only factor. The court may also look to other factors including her relationship with her parents, both of their financial circumstances, Child’s educational requirements, amongst other things. Upon considering all of these factors, the court will look to whether it is necessary to move the child and whether the child wishes to not move away from the other parent.
CHILD SUPPORT – July 2003, July 1999, Feb 1999, Feb 1997
Child support is determined by the best interests of the child according to factors now embodied in a chart referenced in the statutes. Marital fault has no bearing on the determination of child support. Child support is determined by statute according to income and number of children. New York follows the Uniform Child Support Act, in which the parties combined income is multiplied by a percentage (17 percent for one child, 25 percent for two children, 29 percent for three children, 31 percent for four children, and 35 percent for five or more children) and applied to each party’s income proportionately.  New York used to set a limit of $80,000 as the amount that could be multiplied by the percentage but now a court must give "explicit reasons" why it did not apply the formula to income over $80,000 or the appellate court will over turn the award.  The parties could also "opt out" of this formula but if they do so they must state the amount that would be awarded under the statutory formula and give reasons why they chose not to abide by the formula. Child support is deemed to terminate when the child reaches 21 but may be agreed otherwise. Marital fault is not considered in property division and in the order of child support. In New York, marital property is subject to equitable distribution and fault will not be considered. Any property obtained in the marriage will be divided fairly among both parties. The court makes this award according to the standard of the best interests of the child and it can take into account the lifestyle the child would have enjoyed had the parents stayed together, as well as the educational, physical, and mental needs of the child.

PRENUPTUAL AGREEMENT – Feb 2000, July 1996
Prenuptial agreements are valid in New York. Prenuptial agreements are valid contractual agreements that are executed prior to the actual marriage. They can dispose of marital property and make any provisions as long as both marital parties agree, execute and acknowledge the agreement (while prenuptial agreements do not require both parties to acknowledge the agreement simultaneously, it is required that the agreement be acknowledged prior to the marriage). The only limitations are that the agreement cannot agree on a future divorce, and the agreement cannot unconscionably limit support. The right of support is a right growing out of and incident to marriage. Spouses, while married, have a duty to support their spouse. Maintenance, on the other hand, is post-marriage payments meant to insure that each spouse (the needy spouse) is capable of becoming an independent economic actor. Maintenance is akin to marital rehabilitation. A prenuptial agreement can, therefore, limit post-marriage maintenance. A prenuptial is a contract and a court will enforce it barring fraud, duress or unconscionability

MODIFYING A SEPARATION AGREEMENT – Feb 2004, Feb 2002, July 2001, July 1998, Feb 1996

Generally, courts, under the New York Domestic Relations law, will generally uphold valid separation agreements entered into freely by the parties. A written separation agreement which is made without duress, not unconscionable, incorporated and survives a divorce decree, is a valid contract between the parties and is treated as a contract under the domestic relations law. Separation agreements are enforced according to their provisions under general contract law principles. However, a court will not enforce an agreement which was procured by fraud. Where a party, materially and intentionally misleads the other contracting party as to a marital fact with the intention of inducing reliance on the misrepresentation and the party does justifiably rely and is economically harmed, the agreement will be void. Moreover, New York law requires full financial disclosure in divorce and separation actions. Furthermore, a spouse’s failure to pay the amount due under the separation agreement entitles the other spouse to either: 1) Affirm the agreement and bring an action on the agreement; OR 2) Treat the breach as a repudiation, which terminates the agreement, and reassert statutory rights.

MAINTENANCE – July 2002, July 1999

The award of maintenance is an equitable action and the court will have discretion to consider fault, the length of the marriage, standard of living, the current financial situations of the parties, age & health, job skills, earning capacity; educational achievement, opportunities forgone because of the marriage, the homemaker spouse’s contribution to the wage earners earning capacity, marital and separately held property and how equitable distribution is resolved. The general rule is that maintenance payments will cease at the death of either spouse. Domestic Relation Law (DRL) indicates that spousal support agreements terminate upon 1) death of either party, 2) marriage of receiving spouse or 3) the receiving spouse lives with another and holds herself out as married to that person. However, this rule applies absent an alternative agreement. The rule under New York law allows for the enforcement of a contract against one’s estate when the contract expressly allows for such enforcement. A spouse can petition to change a maintenance award, but the spouse must prove a substantial change in circumstances, but no modification will be permitted unless there’s extreme hardship to the petitioning spouse

MODIFYING A SEPARATION AGREEMENT/CHILD SUPPORT – Feb 2004, Feb 2002, July 2001, July 1998

The court has no jurisdiction to modify or annul the arrears or payment of the child support even though the separation agreement makes no provision for support payments if the other spouse has custody. The provisions of the separation agreement govern and a court would have to enter a judgment for arrears. Furthermore, under the general rule of DRL, a court may never modify or annul a child support arrears, whether reduced to judgment or not. Normally, these judgments cannot be modified except for material change in circumstances. However, a court will always intervene to protect the “best interests of the child”. The general rule is that child support can be modified upon a showing that (i) the child support amount is inadequate, and (ii) unforeseeable change in circumstances. New York requires that parents who are divorced or separated support their children until the child reaches age 21 and possibly beyond. The possibility beyond means that a parent may have to support a child through college if the court determines that it is fair to impose those costs on a parent (i.e. parents' ability to pay and the child's ability to excel). Finally, an agreement to not be bound by the Child Support Standards Act cannot be upheld by a court. A provision of a separation agreement that wholly rejects the Statutory Child Support guidelines would be void for reasons of public policy.


For example, a child support award (an incorporated separation agreement) may be modified after the party obtains a judgment of divorce where the circumstances surrounding the care of the child change such that without the change extreme hardship will result. Moreover, the court must look to see if the modification is in the best interest of the child.  Increasing child support to otherwise augment Wife’s decrease in income could amount to providing maintenance to Wife, which essentially would be an additional provision in the separation agreement which did not exist before and which the court may not allow. However, the court must also look to the best interests of the child to ensure that she has the necessity she requires. Should the best interest of the child indicate a need for an increase in support, the court will grant it.

JURISDICTION FOR A SEPARATION AGREEMENT - Feb 2001

To incorporate the separation agreement into the judgment requires full in personam jurisdiction and a bilateral divorce. New York has subject matter jurisdiction to dissolve just the status of the marriage. To issue collateral relief in a divorce action, the New York Supreme Court must have personal jurisdiction over both parties. Collateral relief consists of maintenance awards and property distribution. Therefore, matters involving maintenance and equitable distribution require personal jurisdiction, which can be either general (domiciliary, doing business in New York or being personally served in New York) or minimal contact/long arm jurisdiction, by the plaintiff being a resident of New York and: (1) New York was the matrimonial domicile prior to separation; (2) the spouse was abandoned in New York; (3) the claim for support, alimony, etc. were accrued in New York or the agreement was executed in New York; or (4) the monetary obligation accrued “under the laws of NY” (catchall category). It should be noted that where the judgment is silent, the agreement survives the divorce decree. (It should be noted here that only in hand service is permitted without a court order, all others require a court order.). 
SEPARATION AGREEMENT/SURVIVAL AND MERGER - Feb 1997

If an agreement merges into a divorce degree then it ceases to exist and the party can then only look to the divorce judgment itself for enforcement. When a separation agreement survives the agreement, however, then a party can enforce the terms of that agreement even after a judgment of divorce. There are certain procedural advantages with regard to enforcement of a divorce judgment as opposed to a separation agreement. In enforcing a judgment, a party is allowed to get: (1) a wage deduction up to 60 percent of the other's income for arrears in maintenance and support, (2) a contempt order issued for a willful violation if the party had the means to support, (3) a bond posted for future payment of alimony and support, and (4) a suspension of the other party's professional or trade license. If an agreement survives the divorce judgment, however, then these enforcement remedies would also be available to a former spouse. 
The other major consequence that a merger or survival determination will have is in the area of "modification" of maintenance and arrears. If the agreement merges into the divorce judgment and does not survive then in order to obtain a later modification of child support the party must show a "change in circumstances" but if the agreement "survived" then the burden on the party seeking modification would increase and he/she would have to show a "substantial" change in circumstances. Likewise, in the area of maintenance, if the agreement merged then a former spouse would have to show a "substantial change in circumstances" of the parties incomes and lifestyles. But if the agreement survived then on any post 1980 (equitable distribution inception) separation agreement, the party seeking modification must show "extreme hardship" which is a greater showing than a "substantial change in circumstances" but not as high as the pre-1980 showing of "in danger of becoming a public charge."

EQUITABLE DISTRIBUTION OF MARITAL PROPERTY – Feb 2005, July 2003, Feb 2002, July 2001, July 1999, July 1998, July 1996, Feb 1996
Since July 19, 1980, under the Equitable Distribution Law (EDL), the distribution of marital assets at divorce is accomplished through equitable distribution, which awards separate property (e.g. inheritances, gifts to that party, property acquired before marriage) to the party with title, and divides marital property (anything purchased during the marriage or enhanced during the marriage) equitably, according to certain criteria. Marital property is anything acquired by the spouses during the marriage, anything they agree upon in an agreement to be marital property, and appreciation on separate property which accumulated during the marriage. Separate property, on the other hand, is property a spouse brings into the marriage or is given specifically to one spouse, such as a gift or inheritance. In distributing marital property, a court may validly look at a number of factors in making an award of property. These factors include, but are not limited to separate property, duration of marriage, income before and after the marriage, and anything else the court deems appropriate may be taken into consideration. However, unlike maintenance, marital fault is NOT considered for equitable distribution (unless extremely egregious). The spouses are entitled to keep their "separate" property, which includes, among other things, any gifts or legacies received by the spouse independently, even during marriage. Also under the general EDL rules, any appreciation is separate property, unless the other spouse contributes to the appreciation in some way (anything a spouse has done to improve the value of the asset is considered (i.e. active or passive contribution by each one of the spouses)). Finally, unlike awards for maintenance, child support or child custody, equitable distribution awards are not modifiable.
EQUITABLE DISTRIBUTION OF PROFESSIONAL LICENSE - July 2001, July 1999
Under equitable distribution law (EDL) in New York, a professional license obtained during marriage is subject to equitable distribution. A spouse is entitled to an equitable share of the license (the court will value the license). However, a spouse may not simultaneously sue for an equitable portion of the license’s value and rely on the other spouse’s professional salary (based on her professional license) to calculate maintenance. He can only do one or the other. 

EQUITABLE DISTRIBUTION OF HOME – Feb 2005

Each spouse is entitled to equitable distribution of the marital property, including a home purchased during the marriage, even if separate property was used to purchase it. However, the spouse's separate property is deemed to have merged into the marital property and that spouse may recover what was put into it (the dollar amount at the time of purchase - not the percentage because he is not entitled to recover the appreciated value of the asset). There is no per se rule on who actually receives the residence. It may be awarded to one party or ordered to be sold with the proceeds distributed. 

EQUITABLE DISTRIBUTION OF JOINT BANK ACCOUNT – Feb 2002, July 1998
Generally speaking, the creation of a joint account with the spouse equals the gift of one half of the balance to the spouse. Under that rule, the account and the interest earned thereon is marital property subject to equitable distribution. However, New York does recognize the concept of convenience bank accounts and will allow proof that another party was made a joint account holder solely for the convenience of the true owner of the funds on deposit. 
EQUITABLE DISTRIBUTION OF A GIFT – Feb 2002

A valid gift is made when the donor gives to the donee with the intent that the donee keeps it. After a valid delivery, its acceptance is irrevocable. A mere assertion that the spouses agreed to combine assets does not change the ownership of the item. This would require some express conveyance of ownership or other overt act out to change the ownership of the gift into a marital asset.

PATERNITY – July 2000

The rule in New York is that a former spouse is estopped from denying paternity when a child born into wedlock is raised as the child of both spouses.  If there was a non-marital child, the mother could file an action to determine filiation in the family court if she thought she knew the father. In such a case, the court could order the defendant to undergo blood testing. If HLA or DNA blood tests indicated that it was more than 95% likely that the defendant was the father, there would be a presumption of paternity the defendant could try to rebut. 

ANNULMENT – Feb 2000

An action for annulment can be made in few instances. Infancy of a spouse or incompetency of a spouse are grounds. Infancy can only be brought forth by the infant spouse, and incompetency is only available if the competent spouse was not aware of the other spouse's incompetency before or at any time during the marriage. Fraud is a viable ground for annulment. It requires a spouse to knowingly induce the other person into marriage and had the person been made aware of the spouse's fraudulent misrepresentations, she would not have gotten married. There is no ground for fraud if a spouse simply changes his mind after the marriage. He must have knowingly put forth representations with no intention of their truthfulness. When a spouse discovers the other spouse's fraud, that is the spouse learns she was fraudulently induced into marriage by relying on the other spouse's misrepresentation, she must immediately retreat from the marriage.  Continued cohabitation upon discovery of the fraud is a defense to an annulment.  It can be viewed as a condonation of the spouse's fraud and the court will not allow the annulment action to proceed.

FULL FAITH AND CREDIT OF DIVORCE DECREES – July 1996

New York will recognize out of state divorces if they are validly obtained. If the state had jurisdiction over the divorce, New York will recognize it, but if it was obtained unilaterally by one party only, it will be open to collateral attack in New York. A state has jurisdiction over a divorce when one of the parties is domiciled there. The marriage is considered res or property and the state obtains in rem jurisdiction by the presence of the party. To be domiciled in a state, one must reside there with the intent to remain. 

UNMARRIED COHABITANT AGREEMENTS – July 1995

New York courts will enforce express agreements between unmarried cohabitants so long as they are not based on consideration of sexual services. An agreement requires an offer, acceptance, and consideration in order to be enforceable as a contract. Consideration is defined as a bargained for legal benefit or detriment in New York. However, New York courts will not enforce implied agreements between unmarried cohabitants. New York will not imply an agreement between persons living together for care and services absent an express intention to enter into a legally enforceable agreement. New York does not recognize common law marriages and to permit an implied contract would violate that policy. 
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HEARSAY - July 2001

Under the New York rules of evidence, hearsay is an out of court statement offered for the truth of the matter asserted. In order to admit hearsay in court, the statement must fit within one of the exceptions to the hearsay rule which have developed at common law.

DYING DECLARATION HEARSAY - July 2001

A "dying declaration" is an exception to the rule against hearsay and may be admitted for the purposes of establishing its truth. In order to be admissible, the statement must be made 1) under a sense of impending death, 2) it must concern the circumstances that put the declarant in the position of impending death, 3) the declarant must thereafter die, 4) the declarant must have been competent to testify at trial, and 5) in New York, the exception may only be used in a homicide case. The purpose of the dying declaration exception to the hearsay rule is that statements made in contemplation of death bear sufficient indication or reliability to warrant their admission, despite the fact that the declarant is not on the witness stand for the jury to evaluate his credibility. Dying declarations are believed to be especially reliable because people generally don’t want to die with a lie on their lips. That reliability stems from an actual belief on the declarant’s part that he will die very soon. 

IMPEACHMENT – July 1999

A witness' prior silence can be used as impeachment evidence on cross-examination during a criminal trial.  In addition, because he is not the criminal defendant, the jury is permitted to draw an adverse inference from the fact that he chose to remain silent.  It should be noted that this is akin to the ability to impeach a witness with prior inconsistent statements. Silence can be interpreted as a statement if a reasonable person, under those circumstances, would have spoken.
SPECIFIC ACTS OF DEFENDANT CHARACTER EVIDENCE – July 2002, July 2000
Evidence admitted at trial must be logically relevant (tends to prove or disprove a material fact of the case) and must be discretionally relevant (must not be unduly prejudicial; confuse the jury; unduly time consuming or misleading). In general, evidence of specific acts of a defendant that show bad character may not be introduced by the prosecution at trial. Character evidence is only admissible by the prosecution when the defendant has opened the door by bringing in evidence of his good character. However, specific acts may be introduced by the prosecution as evidence of something other than the defendant’s propensity to commit the crime, or of the defendant’s guilt. The prosecution may use prior specific bad acts to show motive, intent, absence of mistake or accident, identity (modus operandi), or common plan or scheme. These types of evidence have been deemed relevant and are admissible.
Subject to the discretion of the trial judge, a defendant may be interrogated upon cross-examination with respect to any immoral, vicious, or criminal act of her life that may affect her character and show her to be unworthy of belief. Inquiry into bad acts is permitted even though the defendant was never convicted. Counsel must inquire in good faith, that is, have some reasonable belief that the witness committed the bad act inquired about. However, the use of extrinsic evidence is not permitted. The specific act of misconduct can be elicited only on cross-examination. If the defendant denies the act, the use of extrinsic evidence, whether by additional witnesses or otherwise is prohibited. 
PRIOR CRIME CHARACTER EVIDENCE – Feb 2003
The general rule is that hearsay is excluded as evidence unless it falls under an exception. Hearsay is any out of court statement asserted for the truth of the matter. A prior conviction is generally not admissible to show propensity to commit the act at issue. However, a person who commits a crime has demonstrated his willingness to put his own interests ahead of society’s – and may do so again on the stand by ignoring the oath. Therefore, prior convictions are admissible to impeach a defendant or a witness. A Sandoval Hearing is a pretrial hearing where court will decide whether the Defendant’s prior convictions will be used against him at trial. Even in such cases, prior traffic violations have been held to be inadmissible as they are only prejudicial and irrelevant as to the credibility or character of the defendant or witness.  Relevant evidence is evidence that makes a fact more or less probable. However, the court does have discretion not to admit it if they determine that it is to prejudicial especially given that this is a civil case. 

CHARACTER EVIDENCE OF VICTIM – July 1995
Character evidence is generally not admissible to prove an individual acted in conformity on a particular occasion. In NY, character evidence of victim is NOT admissible to prove that victim was the first aggressor. However, under the CPLR, character evidence may be offered by a defendant who raises self-defense in order to prove his own belief. The defendant who raises a defense of justification is entitled to present evidence as to the victim's reputation for violence. The evidence is not hearsay because there is no particular statement and it is offered to prove belief not the fact of the victim's character. The evidence goes to the reasonableness of the defendant’s belief that deadly force was justified and thus is relevant to establish the defendant's state of mind, a material issue in the defense. In New York reputation evidence is allowed on direct. Testimony as to the specific incident is not admissible on direct testimony, but may be admitted on cross-examination. Note: The defendant must also prove that he knew of this character trait possessed by the victim.
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SUMMARY JUDGMENT MOTION – July 2004, Feb 2004, July 2002, Feb 2002, July 2001, Feb 2000, July 1999, Feb 1999, Feb 1998, July 1997, Feb 1997, July 1995
Summary judgment is a decision made on the basis of statements and evidence presented for the record without a trial. It is used when there is no dispute as to the facts of the case, and one party is entitled to judgment as a matter of law. Summary judgment is granted when there is no genuine issue of material fact. A party will be granted summary judgment under the CPLR if no reasonable trier of fact could find for the non-moving party and the moving party is entitled to judgment as a matter of law. A motion for summary judgment is brought by a party seeking to dismiss another party’s claims after an answer to the original complaint has been served. Neither party can meet its burden merely by allegations raised in the complaint or the answer; rather, the party must submit additional proof of such allegations. The motion must be supported by documentary evidence and/or affidavits by people with personal knowledge of the events in the case. The moving party for summary judgment must submit evidence in the form of affidavits, documents, or discovery materials from people with personal knowledge showing that there is no genuine issue of material fact and that he is entitled to judgment as a matter of law. The opposing party cannot just rest on his pleadings or a general denial, but must also submit evidence in a similar form. When a motion for summary judgment is made, it can be responded to do by a cross-motion, a pleading asserting that the motion should be denied, or silenced. A summary judgment motion should be granted if upon examination of all the evidence presented in the record the court determines as a matter of law that there is no issue of fact requiring a trial. The court can search the record in a summary judgment motion and grant it for a moving or a nonmoving party on any issue raised in the motion. Any doubts as to the propriety of granting the motion must be resolved in favor of the party opposing the motion. In addition, pursuant to the CPLR, the court also has the power to grant partial summary judgment to a party. A court, when appropriate, may award summary judgment on part of a claim while denying it on another part. If liability is conclusively established, the court may award summary judgment on that issue and order a trial on the sole issue of damages.  
FAILURE TO STATE A CAUSE OF ACTION - July 2002, July 1998
Under the CPLR, a plaintiff states a valid cause of action if, on its face, plaintiff’s complaint states any valid grounds for relief under the substantive law; the standard is liberal. A motion to dismiss for failure to state a cause of action requires the court to take all of the plaintiff’s allegations as true and determine whether there is any basis upon which relief can be granted. The plaintiff is entitled to every favorable inference that can be drawn from the allegations of the complaint, & the motion should be denied if there’s any basis for relief under the substantive law. If, however, a court finds that even if all of the allegations are deemed to be true, the substantive law doesn’t recognize the cause of action, the motion will be granted. 

PRELIMINARY INJUNCTION – Feb 2003, July 2000, July 1999, Feb 1998, Feb 1997, Feb 1996, July 1995

A preliminary injunction is an equitable remedy that can prohibit or proscribe certain behavior(s) to preserve the status quo. A preliminary injunction is proper in two situations: 1) Equitable actions in which the ultimate relief sought is a permanent injunction and 2) other actions in which the defendant threatens to harm plaintiff's interest in a specific subject matter of action. To be granted a preliminary injunction in New York, a plaintiff must submit to the court (either by motion on notice or by order to show cause) affidavits which establish (1) likelihood of immediate and irreparable harm if the injunction is not issued; (2) inadequacy of remedies at law; (3) balance of hardships in plaintiff's favor (taking into account any laches or "clean hands" by plaintiff); and (4) probability of success on the merits. Furthermore, in New York, the proponent (moving party) is required to post some a sum of money to have the motion heard. In order to obtain an injunction the plaintiff must satisfy the "clear and convincing" evidence standard. To accelerate the return date on a preliminary injunction the movant can motion for a temporary restraining order. However, it should be noted that there is judicial reluctance to afford preliminary injunctions /equitable relief if there is an adequate remedy of law.

PERMANENT INJUNCTION – Feb 1997

For a permanent injunction, moving party is required to show 1) the inadequacy of remedies at law (money damages are insufficient); 2) that the plaintiff has a protectable property interest; 3) that the injunction can be enforced and 4) that the balance of hardships is in the plaintiffs favor. A permanent injunction, unlike a preliminary injunction, does not serve to protect the status quo but is an end in itself. This type of affirmative injunction will require court supervision and may be difficult to enforce. Even if enforceable, the issues regarding the adequacy of remedies at law should bar the issuance of the injunction. 

AMEND COMPLAINT – July 1997

A party is given one opportunity to amend her complaint as a matter of right. The amendment must be made within a certain time period and can be done if the claim could have been included in the original complaint. Even if not allowed as a matter of right, courts have discretion to allow amendments as long as it would not be unfair to the other party. 

ANSWER - Feb 1998

Under NY CPLR, a defendant has 30 days from completed service to respond or 20 days if served personally. This time to answer is suspended by the filing of Motion to Dismiss. Note: Under NY CPLR the filing of any Motion to Dismiss waives jurisdictional objections unless reserved by objecting in the Motion to Dismiss. 

CONFLICT OF LAW - July 2004, Feb 2002, July 2000, July 1999, Feb 1998, July 1996, Feb 1996
When faced with a conflict of law, the New York Court of Appeals has rejected the old vested rights approach, which would mandate the automatic application of the law of the situs of the tort. Now, New York courts apply the governmental interest analysis as put forth in the five-part list of Babcock. This is to ensure that the jurisdiction with the greatest interest in the suit has its law apply. In order to make the determination, the court will look at: 1) factual contacts to the state, 2) each state's law, 3) the policy behind each law, 4) to interrelate each policy with the facts of the case and 5) use the state law which has the greater policy interest. In addition, parties to a contract can choose to apply any state's law as to the validity of the contract. In New York, when the claim is about an insurance policy, New York courts apply the law of the state from which the insurance policy is issued. It is an exception to the center of gravity test New York courts use when assessing what law to apply when deciding a contractual dispute between two parties from different states.

For tort cases, where rules in conflict differ in loss-distribution/loss-allocation, New York has refined the interest analysis in Neumeier to determine risk distribution. The Neumeier rules are a product of the governmental interest analysis. The first Neumeier states that if parties are from a particular jurisdiction, then the law of that jurisdiction will apply. The second Neumeier states that if parties have different domiciles, and the tort occurred in the state of the domicile of one of the parties, and that state favors its domiciliaries, then that state law will apply. The third Neumeier states that in all other situations, apply the law of the place of the accident UNLESS that would frustrate or significantly undermine an important policy of the outside jurisdiction (in which case basic govt analysis applies). However, where rules in conflict differ in defining appropriate level of conduct, NY courts will normally apply the law of the place of the tort (usually the place of the injury)

FORUM NON CONVENIENS - Feb 1998

When a party seeks dismissal on forum non coveniens grounds, the court must assess whether the jurisdiction's connection to the suit, despite the existence of valid jurisdiction is so tenuous that in the interest of justice, the case should be dismissed. There is no time limit for making a forum non conveniens motion but the movant’s chances for success on the motion will decrease as pretrial proceedings progress. If the court finds that interests of justice require an action to be stayed or dismissed so that the action may be heard in a more appropriate forum, court may dismiss on any conditions that may be just.
JURISDICTION – July 2002, Feb 1996
In order for a court to have jurisdiction over a foreign corporation, not licensed to do business in the state, procedural due process must be satisfied. There must be minimum contacts of that corporation with the state, an opportunity to be heard and proper service of process (notice). In order to obtain jurisdiction over a person, the defendant must either: 1) be domiciled in the state, 2) be served in New York state, 3) doing business in the state, 4) service via long arm jurisdiction under CPLR § 302, 5) service of a designated agent in the state, or 6) consent to personal jurisdiction. Under New York CPLR, New York courts can assert long-arm jurisdiction over non-domiciliaries in specific situations. The due process test is whether the defendant has purposefully availed itself of the state and could reasonably be expected to be sued based on his activities in that state. 

LONG ARM JURISDICTION – Feb 1996

In order to adjudicate claims against a party, the court must have personal jurisdiction over the party. Traditional bases for personal jurisdiction include physical presence at the time of service, domicile and doing business. Long-arm jurisdiction under CPLR 302 allows jurisdiction over a nondomiciliary defendant where the cause of action arises from a NY activity. CPLR 302 is a “minimum contacts” standard of jurisdiction that allows for out-of-state service conferring personal jurisdiction on the basis of certain acts by the defendant that have a sufficient connection with NY: (a) Transaction of business in NY; (b) Contract made outside NY to supply goods or services in NY the contract must be economically significant; (c) Tortious act within NY; (d) Tortious act outside NY which causes injury in NY (the injury must originate here), PLUS additional link between D & NY ((i) D regularly solicits business in NY; OR (ii) D is deriving substantial revenue from goods used or services rendered in NY; OR (iii) D could reasonably foresees consequences in NY, PLUS D is deriving substantial revenue from interstate commerce (due process requires that the defendant purposely targeted NY in his interstate commerce); OR (e) Ownership, Use or Possession of NY real property. The Long Arm statute covers all types of Ds (individuals, corps, LLPs, etc). The plaintiff can use the same methods of service on D outside NY as would be used for service in NY. Finally, it must be determined whether the assertion of jurisdiction would satisfy constitutional due process, which is satisfied if P’s claim arises out of conduct by D which is so purposefully directed at NY that D reasonably should anticipate being sued in a NY court

PERSONAL JURISDICTION – Feb 2005, July 1998
To exert personal jurisdiction over individuals, a New York court must have some basis for jurisdiction and also provide the individual notice and an opportunity to be heard. Notice must meet the New York statutory provisions for service upon a natural person and also meet constitutional due process standards. It must conform to traditional notions of fair play and substantial justice. Under Article 3 of NYCPLR, service upon a natural person can be accomplished by personally delivering a summons (with notice or the complaint), if this cannot be accomplished with due diligence by affixing the summons (with notice or the complaint) to the door of defendant's dwelling or actual place of business and mailing the same to her last known address within 20 days. Under New York's Civil Practice Laws and Rules, a party may leave process with someone of suitable age and discretion at the residence or principal place of business of the party to be served. The CPLR further requires that copies of service be mailed within 20 days of the "leaving". According to New York case law, personal delivery is effective when the person making service tenders the summons (with notice or complaint) upon the defendant to be served, and the defendant has actual knowledge that she is being served with a summons. If a defendant closes her door after a process server informs her she has been served, service is complete and the server need only leave the papers at the door. If personal jurisdiction is lacking, a defendant may move to dismiss an action for lack of personal jurisdiction under CPLR 3211.
SERVICE ON A CORPORATION – July 2002

The CPLR permits service of a non-domiciliary by looking to the laws of the defendant’s jurisdiction or by an attorney in that jurisdiction or by an adult non-party. The CPLR permits corporations to be served by several methods: via secretary of service as agent of a business licensed to do business in the state, or by personal service of a director, officer, cashier (treasurer), assistant cashier, manager, general agent or any authorized agent. 

COUNTERCLAIMS – July 1997

Under the CPLR, the rule is that mandatory counterclaims by a defendant relate back to the date filed by the plaintiffs for statute of limitations purposes.  Under CPLR, a negligence claim will be earned after three years from accrual if the statute of limitations is asserted as an affirmative defense. The date that satisfies the statute of limitations is normally the date of filing of process in the Supreme Court of New York. (This assumes that the other requirements such as service of process and filing of proof of service are met.) There are a few statutory exceptions to the date a claim is deemed interposed. One exception occurs within the third-party practice regime and is known as the ``relation back'' doctrine. If a claim that would otherwise be barred is brought against a party when it would have been timely had it been brought when the other party's claim was brought, the counterclaim will be timely as long as it arises out of the same events as the original claim such that the party should have been aware that the claim was likely to be brought

JOINDER – July 1997

The rule is that parties may join other parties after discovery. If the issues arise out of the same transaction or occurrence, a plaintiff may add another defendant. Because discovery has begun does not dismiss the plaintiff's action.  The plaintiff needs to receive permission from the court. The rule is that a court should permit joinder unless there would be undue prejudice.

DISCOVERY – Feb 1996

Discovery under the New York CPLR is broad. A party may obtain discovery of documents or things that may lead to admissible evidence at trial and that are relevant. New York CPLR limits discovery in marital actions and requires a court order to ensure that parties do not overstep the bounds. There is, however, some discovery regarding the parties' financial assets, to ensure a fair negotiation of an arrangement and ultimate decree of divorce.

PRE-ACTION DEPOSITION – Feb 1999

Under the New York CPLR, oral depositions before trial typically occur after an action has been commenced.  However, in limited circumstances, the court may allow depositions before an action is commenced if there are particular facts known only to the party being deposed which would aid in letting the plaintiff know if a cause of action is feasible of proper. To conduct such a deposition, the plaintiff must apply to court to obtain an order to compel the deposition. 

SUBPOENA WITNESSES – Feb 1996

Under the CPLR a court generally has the power to compel witnesses to appear before it in accordance with a duly authorized subpoena as long as that person receives the appropriate traveling and witness expenses and fees. However, for a New York court that power only extends to New York locations as the court lacks the power to order someone from another state to appear no matter that the other resident lives nearby. Under the CPLR the court can require the attendance of a material witness by subpoena so long as the witness resides within 100 miles of the courthouse and is reimbursed for traveling expenses and is paid a witness fee.

RES JUDICATA/COLLATERAL ESTOPPEL – Feb 1998, July 1996
Res Judicata (claim preclusion) bars a party that lost in a case against another party from re-asserting the same claim in a subsequent proceeding against the same party. It is only applicable where the two parties are the same in both actions. Issue preclusion/collateral estoppel precludes a party from asserting the same issue if it has lost on that issue in a previous case. A non-party to the first action may assert issue preclusion. The doctrine of issue preclusion/collateral estoppel applies to establish liability as a matter of law if (i) the issue was actually litigated; (ii) the defendant was a party to this suit and had a full and fair opportunity to litigate this issue; and (iii) this issue is the same one as lies at the heart of plaintiff's claim against defendant.

COLLATERAL SOURCE RULE – July 2002

Under CPLR § 4545, New York has modified the collateral source rule. Plaintiffs are not permitted to recover money received from insurance companies for reimbursement for the cost of medical care and lost wages. There is a four-step procedure with regard to personal injury judgments. First is itemization by the jury for amounts awarded for economic and non-economic (pain and suffering) losses. Second, the judge, not the jury, makes the collateral source adjustment by subtracting the amount the plaintiff was reimbursed from the jury award for economic loss. After making the collateral source adjustments, entry is made of two judgments (past loss and first $250,000 of future loss and a second for future loss in an annuity not to exceed ten years). Lastly, interest is entered. The judge also adds the cost of medical insurance for the past two years and the future cost of maintenance of medical insurance. 

ATTACHMENT – Feb 1999

Under the CPLR (New York Practice statute), ``attachment" is a type of provisional remedy. Provisional remedies are designed to protect the plaintiff's interests before trial that are or may be jeopardized by granting plaintiff a security to/in an ultimate enforcement of a potential judgment. Attachment, being such a remedy, grants plaintiff security to enforce a money judgment. To obtain an order for attachment under the CPLR, plaintiff must be seeking a money judgment (``damages") and also must satisfy one other requirement from a list of potential factors. One such requirement is if the defendant is threatening to (intending to) remove, conceal, or dispose of plaintiff's assets from the jurisdiction (New York State) to frustrate enforcement of a money judgment or to defraud creditors. Application for orders of attachment may be made either by motion on notice (providing a return date of at least 8 days) or by ex parte application if exigent circumstances exist indicating that swift judicial action is necessary. If an ex parte order is granted, the applicant must follow up with a motion to confirm the order within 5 days (10 for a non-domiciliary) of the order. 

APPEALS – Feb 1997

In New York we have a three tiered court system with the Court of Appeals being the court of last resort. They do not have to hear all appeals as of right, but will hear some on certiorari. A ruling from the Appellate Division is appealable as a matter of right, where it is guaranteed review by the Court of Appeals where two Appellate Division Justices dissent. However, the Court of Appeals may still hear the appeal on certiorari, where the court decides in its own discretion whether it chooses to hear the matter. An appeal to the U.S. Supreme Court would fail if there is an adequate and independent state ground.
ARTICLE 78 ACTION – July 1996

Pursuant to Article 78 of the CPLR, an aggrieved party may bring a "Mandamus to Compel" against a public agency or officer for failure to discharge their duties. The Article 78 proceeding must be brought in the Supreme Court, by filing a Petition and Notice of Petition with the Court Clerk, and serving the same on the Commissioner. There is a four month statute of limitations for all Article 78 proceedings.  For quicker resolution to an Article 78 proceedings, one might consider filing an Order to Show Cause, if the Supreme Court judge signs it, will result in a much shorter return date with the Court

ARBITRATION – July 1999, Feb 1997, Feb 1996, July 1995
As a general rule, New York courts have a strong public policy in favor of arbitration and courts are limited in their ability to review arbitration awards. Arbitrators are given broad powers but New York and arbitrators are not bound by substantive law or evidence rules in making their decisions (unless parties contract otherwise). New York courts won't generally interfere with an arbitration clause if it is valid. A court will only involve itself, in matters submitted to arbitration, with issues of (1) statute of limitations, (2) whether there was an enforceable agreement to arbitrate and the scope of that agreement, (3) if the arbitration tries to award punitive damages or attorney fees, or (4) setting aside an arbitration award on the grounds of: (a) fraud of the arbitrator, (b) arbitration procedures were not properly followed, (c) bias of the arbitrator, (d) the arbitration award lacked rationality, (e) the arbitrator exceeded his authority, or (f) service of the demand to arbitrate was not properly made (it can't be made by ordinary mail). Erroneous decisions of law are not grounds for review. New York courts will also intervene on grounds of public policy and prevent certain disputes from being submitted to arbitration regardless of whether an arbitration clause exists. Such matters that a court will not allow an arbitrator to hear are illegality, capacity, probate of wills and matrimonial matters. In the area of matrimonial matters, however, a court will allow an arbitrator to hear issues of maintenance and support but "will not" submit child custody and visitation matters to an arbitrator because of the delicate nature of such matters and the need for judicial inquiry into the "best interests" of the child including: the child's wishes, whether a previous custody award was based on a full hearing, a reluctance to split up siblings, lifestyles of the parents, and incidents of domestic violence. No single factor is controlling in the area of child custody and a court will weight all of these factors in determining the "best interests" of the child. 

REMOVAL TO FEDERAL COURT - July 2001, Feb 2000, Feb 1998

Federal courts are courts of limited jurisdiction. Under federal rules of civil procedure, in order for a case to be tried in federal court, the court must have subject matter jurisdiction. Subject matter jurisdiction means the court has authority to grant relief that party is seeking. Subject matter jurisdiction is obtained when a federal question is at issue or there is diversity of citizenship and the amount in controversy is over $75,000 (in good faith and without any indication that he could not recover this amount of damages as a matter of law). Diversity jurisdiction exists when there is complete diversity of citizenship between all plaintiffs and all defendants. This means no plaintiff can be from the same state (or country) as any defendant. In order to remove a claim to federal court, the plaintiff’s claim must have been capable of initially being brought in federal court. For diversity jurisdiction, a partnership is deemed to be a domiciliary of the state of its partners. A corporation is deemed to be a domiciliary of its principal place of business or place of incorporation. Only defendants can have a case filed in state court “removed” (i.e., transferred) to the fed court. If multiple Ds, all Ds must agree to remove. However, removal is not possible when a defendant resides in the state where removal is sought from. Finally, a plaintiff may only seek remand if removal is improper.
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INFORM CLIENT – Feb 2003

As a rule under the New York Code of Professional Responsibility, an attorney has an ethical obligation to keep the client informed regarding important occurrences in any proceedings, such as settlement offers by the opposing party. Further, an attorney has an ethical obligation to seek client approval before settling any matter – whether civil or criminal.  

STAKE IN LITIGATION - July 2002

The New York Code of Professional Responsibility prevents an attorney from taking a stake in property that is the subject of litigation. This proposal would also seem to create a conflict of interest problem. The mere proposal of such an arrangement is also a violation of the rules of ethics and the attorney can be disciplined. In addition, contingent fees are not allowed in domestic relations matters. It is also impermissible for a lawyer to conduct business with a client during a family law case such as divorce. 

PRIOR REPRESENTATION - July 2004

The New York Code of Professional Responsibility does not permit the representation of any client in a matter that is directly adverse to a former client on the subject matter to which the attorney formerly represented the former client. Generally, a conflict can only be waived by the former disadvantaged clients. When an attorney acts as a mediator, it is unethical for him to subsequently represent one of the parties in a subsequent action. The basis for this rule is to promote mediator neutrality through mediation processes and to prevent the mediator from later revealing any confidential information that he may have obtained during the course of the arbitration. Additionally, it clearly gives the mediator, turned adversary, an unfair advantage because he has been privy to all the information at a prior point in time.  

SIMULTANEOUS REPRESENTATION - July 2004, Feb 2002, Feb 1997
Under the New York Code of Professional Responsibility, generally, a lawyer may represent two clients simultaneously if a disinterested lawyer believes the representation as to both can be effective and full disclosure is made to both clients who consent. In simultaneous representations, a conflict arises if the lawyer’s representation of one client would affect his judgment with respect to the other client. In situations involving a lawyer’s own interests, a conflict arises where the lawyer’s own interests would affect her representation of her client. In both situations, the client can waive the conflict if 1) a disinterested lawyer would think that the lawyer in question could adequately represent the client in the case and 2) the client waives the conflict after full and complete disclosure of the conflict and potential consequences.  

An attorney, in executing wills, may serve as the same attorney for spouses in the same transaction. There is no rule disallowing this, however once a conflict of interest arises, the attorney must withdraw from representation. In matrimonial actions, because of the extreme delicate nature of the action, an attorney, as a basic rule, should never represent both sides. Where the representation only involves an execution of a separation agreement and the parties have agreed to most of the terms of the agreement then dual representation is allowed. 

REFUSAL TO VIOLATE DISCIPLINARY RULES - July 2002

In New York, lawyers are bound by disciplinary rules of professional responsibility to which they must adhere. In New York, a subordinate lawyer must refuse to follow the order of a supervising lawyer which will result in her violation of a disciplinary rule. It is clearly a violation of a disciplinary rule to practice as a lawyer while under a suspension. Any employment contract for legal employment should imply the term that lawyers will comply with the disciplinary rules because failure to do so subjects the lawyer to judicial consequences. Just as legality is implied in a contract, so should compliance with ethical standards be implied. 

SOLICITATION/REFERALL FEES - Feb 2002
In New York, under the New York Code of Professional Responsibility, an attorney shall not pay any fees for referral of clients. Moreover, in New York, an attorney shall not solicit business in person unless a relative, friend, or current or former client and shall not solicit by writings in many situations including a person who might be sensitive. In New York, it is misconduct to circumvent ethical considerations by having another person violate on ones behalf. 

FEES – July 2003, Feb 2002, July 2000
In New York, under the New York Code of Professional Responsibility, attorneys may not charge excessive fees. Fees are determined by location, amount of time devoted to the cause, complexity of the issues and reputation and experience of the attorney. Flat fees are acceptable in certain situations such as writing a will. Contingent fee-based payments are also acceptable in certain situations. A contingency fee agreement must be in writing and signed by the client. It must state the amount of the contingent fee (perhaps by percentage), indicate how litigation costs/expenses are to be paid, and whether deducted before or after the contingent fee. In New York, contingent fees are permitted in negligence actions, but are not permitted in criminal suits and domestic relations issues like divorce. 

In domestic relations matters, the attorney is held to an even higher standard of conduct than in other matters. The client is in a position of relative powerlessness. Presumably, she does not require the services of an attorney in any regular manner.  In domestic relations matters, the attorney must 1) charge reasonable fees and 2) explain the fees in writing to the client.  Fees must be based on time needed to do the work (contingent fees are typically banned in the area of domestic relations - an attorney cannot take a percentage of custody or maintenance payments) and the skills required. Attorneys can charge clients additional fees if they have to give up time to work on the client's matter. An attorney can also make the client pay a non-refundable retainer if the attorney must sacrifice other matters. 
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CONTRACT – Feb 1998, July 1995
A real estate contract (including option contracts) is valid if it is in writing, indicates the parties, and includes a description of the property and the purchase price. A contract for the sale of real property must be in writing and indicate these essential terms to satisfy the Statute of Frauds. Normally, the time for performance is not an essential term of the contract and any delay by the buyer will not be considered a breach. Even though a contract may specify a closing date, this time for performance may be changed if requested by one of the parties unless ``time had been made of the essence.'' 

ADVERSE POSSESSION – July 2004, Feb 2001, Feb 2000, Feb 1996
Under New York Real Property Law, adverse possession must be continuous, open, hostile and notoriously exclusive. In order to assert adverse possession, a person must show that: 1) they had exclusive possession of the land, 2) their possession was uninterrupted for ten years (the statutory period for adverse possession), 3) their possession was notorious and open, 4) they were not under a disability at the time the adverse possession began, 5) their possession was continuous (continuousness can include seasonal use), and 6) their possession was hostile to the true owner.

Evidence of adverse possession includes express representations by the possessor that the property is his; uninterrupted and continuous possession for the statutory time period; possessor can make improvements on land or keep others off the property because it is his.  Adverse possession also requires that the true owner fail to remove the adverse possessor during the statutory time period. Conveyance or assignment of adverse possession is allowed as long as the adverse possession continued without interruption 

MORTGAGE – Feb 2003, Feb 2002, July 1997
In a mortgage, the mortgaging party (the mortgager) acquires money from a mortgagee and, in most situations, places a security interest on his home as promise to repay the debt. That is, the mortgager promises the mortgagee that if he does not fulfill his debt, the mortgagee can look to his home in satisfaction of the debt. 
A buyer may take property subject to the seller’s mortgage, in which case he is not personally liable on the mortgage. However, a duly recorded mortgage remains on the land and the mortgagee may foreclose on the mortgage and sell the burdened property in a foreclosure sale. The buyer may take property and "assume" the sellers mortgage in which case the buyer is primarily liable on the mortgage with the seller remaining secondarily liable. The law of mortgages and the Statute of Frauds require an undertaking to assume a mortgage to be put in writing and signed by the person to be charged. An oral agreement would be invalid.  If in writing and signed, such an undertaking to assume would have the effect to make the assignee primarily liable on the debt (and the assignor of the mortgage only secondarily). 

Estoppel by deed is a concept whereby if a person conveys an interest by warranty deed before they own the property, as soon as title is acquired it vests in the party who received the conveyance.  A mortgage is an interest in real property and therefore the principles apply as if it were a conveyance in fee. The law in New York is that a note follows a mortgage when it is properly assigned, even without notice to the mortgagor.  If the mortgagor pays the assignor, the mortgagor is still liable to the assignee. 

ACCELERATION CLAUSE – Feb 2003, Feb 2000
An acceleration clause has the effect of making the entire sum of the debt owed in respect of a mortgage (and debts in general) immediately due and payable upon a mortgagors default in payment. A clause accelerating payment will generally be upheld providing it was not unconscionable at the time the agreement was entered into by the parties. Unconscionability must exist at the time the agreement was entered into by the parties, and cannot result at a later time. In determining whether unconscionability exists, the bargaining power of the parties must be considered. The superior bargaining power of one of the parties may render the agreement void.  In addition, New York provides for redemption by the mortgagor until the time of the foreclosure sale (but not after the sale). In the absence of an express acceleration clause agreed upon by both parties, the rule in New York is that the only effect of default is to give the creditor/mortgagee the right to commence an action against the defaulting party to foreclose the mortgage. No acceleration clause is implied. 
TENANTS BY THE ENTIRETY – Feb 2005, July 2004, Feb 2002, July 1998, July 1996
Per Real Property Law, a tenancy by the entirely is a freehold estate created in a husband and wife. It is a protected marital interest that arises presumptively in a conveyance of real property to a husband and wife. The tenancy by the entireties has special attributes. A tenancy by the entirety has the right of survivorship. It does not allow for partition except voluntarily together, when both spouses are indebted as a judgment against them as husband and wife or jointly, or by divorce (a separation agreement does not eliminate a tenancy by the entirety nor eliminate a right of survivorship). The real property is protected from creditors or either spouse individually. Under New York law, though a party may alienate his/her part to a creditor or by sale, the person purchasing will only have what the party had to give. One half undivided interest with no right to bring partition case with possession is to be granted only if he/she survives the other spouse. This means that a person who buys such an interest will only take if that spouse survives the other spouse.  
However, in order to establish a tenancy by the entirety, the parties must be married when title closes. This is a prerequisite for forming a tenancy by its entirety. When parties are not actually married when taking property as tenants by its entirety, New York law considers these concurrent tenants as joint tenants with the right of survivorship. 

New York allows a party to convey land to herself and her spouse as tenants by the entirety. New York no longer requires a "straw man" to reconvey the property. A straw man is the person to whom a landowner would convey the property so that the straw man could reconvey it to her and her husband. This was done to keep the unities of title, time, interest and possession. Because a straw is no longer required, Sue was allowed to convey the property and the property became marital property. 

TENANTS BY THE ENTIRETY/MORTGAGE – Feb 2005, Feb 2002, July 2001
The general rule is that one spouse cannot transfer interest on real property held as tenants by the entirety (a joint tenancy with right of survivorship) without the other spouse's consent. Furthermore, one spouse cannot convey his share without the knowledge of the other spouse. However, in tenancies by the entirety in New York, one spouse can convey his own interest. However, the party to whom he has conveyed cannot enforce that interest unless the non-conveying spouse dies first. The rule in New York is that one of the spouses may mortgage his interest in property without destroying the tenancy by the entirety. New York follows the lien theory of mortgages, which is that one joint tenants conveyance won’t void the joint tenancy. If a spouse secures a loan on property held by spouses as tenants by the entirety, the lien will be subject to the other spouse's right of survivorship. The mortgage will affect a lien on half on the interest in the property, by that the property will remain titled in both spouses. However, the tenancy by the entireties and thereby the right of survivorship will be severed when a divorce is complete and the property would be held as tenants in common.

JOINT TENANTS - July 2004, Feb 2002
A joint tenancy is a survivorship estate in which tenants must take their interests at the same time, by the same title, with identical, equal interests and with identical rights to possess the whole. The joint tenancy is created by the four unities: time, title, interest and possession. They received the deed at the same time by the same instrument. They have equal interest, one half undivided, with right of use and possession of the whole and survivorship. In joint tenancy, where one tenant takes out a mortgage, only the mortgagor’s interest is subject to the mortgage (1/2 interest). If one joint tenant has a lien on his share, and the joint tenant dies, the other joint tenant owns the whole property and the lien is extinguished. Joint tenants have no fiduciary duty to each other. Joint tenants are allowed to convey their interest in the property to a third person. If one joint tenant quitclaims his interest, the joint tenancy is severed. One can straw sale to dissolve the joint tenancy. Similarly, joint tenants can seek to partition the property (as can tenants in common). If the parties cannot agree on joint possession of the property or how to divide possession, a partition is an appropriate alternative. The proceeds from the sale will be divided between the joint tenants. 
RACE-NOTICE – July 2002, July 1997
As a general rule, the party to record their interest first presumptively has priority (first in time is the first in right). However, New York is a race notice jurisdiction, which means that its recording act protects subsequent purchasers for value who took without notice of a prior interest and recorded first (this applies to deeds and mortgages). Notice can be had in three ways: 1) actual notice, 2) record notice or 3) inquiry notice. Record notice is a form of constructive notice where a person is held to notice any interests recorded in the chain of title, including prior mortgage liens as long as all interests are recorded (not necessarily in order). In New York, a party is deemed to have record notice of all interests in their chain of title, whether recorded in order or not. 

RESTRICTIVE COVENANT – Feb 2004, Feb 1998, July 1995
A restrictive covenant is a promise to refrain from doing something related to land. To enforce the covenant as a restrictive covenant, the plaintiff must show (1) a writing, (2) intent between original parties for the covenant to run, (3) touch and concern for the land, (4) horizontal and vertical privity, and (5) notice. A covenant is considered to “touch and concern” the land if it affects the parties rights as landowners (i.e., restricted use of their property). The restriction must be in the deed (or in another public document on which a party could rely, such as a brochure in a subdivision showing a common scheme). Moreover, the covenant can be intended to run with the land if the original deed states that the covenant would be binding on successors in interest. A subsequent buyer must have notice in order for a restrictive covenant to be enforced against them. Notice may be actual (covenant contained in the deed), constructive (through records contained in public offices showing the restriction) or inquiry notice. Inquiry notice is imputed on a subsequent buyer when there is a sale of a lot in a common subdivision because someone like Buyer can look around and see only one-family houses are constructed.  The proponent of the suit must show that there was a common scheme or plan and that it was obvious from looking at the subdivision. The court will then imply a reciprocal restrictive covenant enforcing the covenant contained in the original deed. 

EQUITABLE SERVITUDE – July 1995
An equitable servitude is a restriction on the use of land enforceable against successors in a court of equity. It is more than a covenant because it is an interest in the land itself. An equitable servitude can be enforced by a successor to the original parties without consideration of privity, so long as the servitude (1) touches and concerns the land; (2) was intended by the parties to bind the successors; and (3) the party burdened had notice of the servitude. 

An implied equitable servitude (reciprocal negative servitude) does not require a writing. Under the General/common scheme doctrine, if developer subdivides land, and some deed contain negative covenants, while others do not, the negative covenants will be binding on all parcels provided: (i) At time of sale of subdivisions, developer had a general scheme of residential development which included D’s lot (ii) D had notice of the promise contained in the prior deeds – 3 forms of notice imputed to D (AIR): (a) Actual notice – direct knowledge of the promises contained in those prior deeds (b)
Inquiry notice – neighborhood seems to conform to common restrictions (e.g., residential). The lay of the land. (c) Record notice – form of notice imputed to buyers on basis of publicly recorded documents 

NOTE: if the scheme arises after some lots are sold, no implied servitude can arise with respect to the lots already sold without express covenants. An equitable defense to enforcement of an equitable servitude is pervasively changed conditions.
EASEMENT – July 1995
An easement is the right to use the land of another for a particular purpose. An easement can be created by any one of four ways: 1) by prescription, 2) by necessity, 3) by implication, and 4) by grant. An easement appurtenant is an easement that creates a dominant and a servient estate. An express easement requires intent and a writing. In order to enforce an easement against subsequent grantors of the servient estate they must be on notice of its existence. There are three ways to provide a grantor with notice of an interest: 1) constructive notice under the recording statutes (since New York is a "race-notice" state; thus, an interest in property is void against a subsequent purchaser for value without notice who first records); 2) if the grantor has actual notice; or 3) inquiry notice. 

EASEMENT BY PRESCRIPTION – Feb 1998, July 1995
A prescriptive easement under New York Property Law is created when the owner of the land fails to bring an action against the users for the period of the Statute of Limitations for real property actions -- 10 years under NY CPLR. Several Conditions must be met to satisfy the requirements for prescriptive easements: (1) the use must be open and notorious, (2) must be continuous use for the statutory period, (3) must be hostile -- without permission from the owner of the land. Under New York property law, a subsequent owner may tack a prescriptive easement period of use if there is privity between them.
EASEMENT BY NECESSITY – Feb 1998

In New York, easement by necessity is created if: (1) the original piece of land owned by one owner is subdivided and if (2) it is strictly necessary to have access to one parcel that an easement or right of way be granted across the other parcel. The access which the easement provides must be essential to the use of the property and no other ingress or egress available. 

EASEMENT BY IMPLICATION – Barbri

If a landowner sells a portion of his land, the existence of a use of the land prior to the sale may give rise to an easement by implication, even if no reference is made to the continuation of that use. To determine whether such an easement exists, the court considers the following factors: (i) whether the previous use had been apparent; and (ii) whether the parties expected that the use would survive division, because it is reasonably necessary to the dominant land's use and enjoyment. 
EASEMENT ABANDONMENT – Feb 1998

Under New York Property Law abandonment of an easement occurs when the dominant estate which holds the easement ceases to use of the easement and engages in an overt act of abandonment. Mere non-use does not constitute abandonment.

CONSTRUCTIVE TRUST – Feb 1999, Feb 1998

Where a deed is absolute on its face, a court will generally not impose a constructive trust for the property's reconveyance. However, when someone conveys land to someone in a confidential relationship based on the other party's express promise to reconvey, that promise to reconvey is specifically enforceable via constructive trust in order to prevent unjust enrichment. A constructive trust of property is created where a transfer of property is made on reliance of a promise between those in a confidential relationship, and to allow the transferee to retain the property would be an unjust enrichment to that transferee. However, because constructive trust is an equitable remedy designed to avoid unjust enrichment, a constructive trust will not be formed if the equitable defenses of unclean hands, laches or estoppel are proved. Equity will not act when one who seeks a remedy has also acted improperly in the same transaction. This is the doctrine of ``unclean hands.'' 

RULE AGAINST PERPETUITIES - July 2001

The general rule is that no estate interest shall be valid if it does not vest or fail within a life in being plus 21 years from the date of creation of the interest. This is the common law rule against perpetuities. However, New York has modified the common law rule against perpetuities. In New York, the court applies an Age Contingency Doctrine which will reduce any age contingencies that violate the rule to the age to 21 years old if it would save the gift.

UNACKNOWLEDGED MORTGAGE - July 2002
A mortgage must be signed by the party to be charged and acknowledged like a deed (it must also state the land with accuracy). The rule is that the mortgage signed, but not acknowledged, is invalid on its face for not being acknowledged. Although a mortgage will survive the death of a party and thus will remain attached to the land when the successor inherits it, it must be acknowledged to be valid. 

TIME IS OF ESSENCE CLAUSE - July 2003, Feb 1998
The rule is that where "time is of the essence", failure to close on time is a material breach because the partners have so agreed.  If the contract contains a clause stating that time is of the essence, it will be strictly construed and delay will constitute a material breach. An amount may represent the liquidated damages the parties thought appropriate in the event of a material breach. Should the buyer fail to perform, the seller can forfeit the down payment.

NON-CONFORMING USES/TAKINGS/ZONING ORDINANCES - July 1997

The doctrine of non-conforming use allows a landowner to continue to use his/her land in violation of a later enacted zoning law. Where the prior use of the land was legal and in conformity will any and all zoning laws, the subsequent enacting of a zoning law will not bar the continued use of that land as it was legally used before the enactment of the zoning law.

A zoning ordinance could be invalidated if it constitutes an impermissible taking under the takings clause of the United States Constitution. However, to be a ``taking'' the zoning ordinance must not leave the landowner with any economically viable use of his land.  When a zoning ordinance is adopted or changed, the previous uses are deemed non-conforming. They are generally allowed to remain because the owner has a vested right in their operation.  However, the state may completely abrogate the use immediately if the use is such that it constitutes a public nuisance.   The 5th amendment guarantees that the government may not take personal property without just compensation. When a regulatory -- or non-physical -- taking is at issue, the party contesting the regulation must show that the government has deprived them of all economically viable use of the land. 

Case law specifically provides that in zoning for the public health, safety and welfare, a municipality may consider esthetics.  That will not be overturned as arbitrary and capricious, which is the standard for such a proceeding. 

LIQUIDATED DAMAGES - Feb 1998

Under New York law, a seller of real estate may retain the buyer's downpayment as liquidated damages in the event of a breach if the downpayment does not exceed 10 percent of the purchase price.
NOTICE OF PENDENCY – Feb 1999, Feb 1996
Under the New York CPRL a notice of pendency (lis pendens) is a provisional remedy that is available when the subject matter (land) of the litigation is directly at issue. For example, in a foreclosure or partition action, a notice of pendency is appropriate as to the real estate. Under the CPLR, a NOP may be properly filed in any action where the judgment demanded by the plaintiff will affect THE USE, POSSESSION, ENJOYMENT, or TITLE (UPET) to real property situated in New York. The effect of the notice is to put others on notice of the filer's claim to the real estate and gives the filing party a priority interest in the land. There is no requirement of a court order or the posting of a bond for a notice of pendency. The notice must also be filed in the county where the land is situated. A lis pendens is a provisional remedy that places a cloud on title. By filing such an impediment on title, all potential interion of property by a claimant who does not hold actual title for a sufficient number of years to acquire title by operation of law).  A lis pendens can be filed prior to issuing the summons, as long as the summons and complaint are filed within 30 days. 

TENANT DUTY TO REPAIR – July 1999

Generally, the landlord does not have a duty to repair or make safe, unless the landlord expressly undertakes such a duty.  Under New York Landlord-Tenant Law, a tenant has a duty to repair and a duty to third parties. The tenant must maintain the premises and make ordinary repairs. The tenant must not commit waste (voluntary, permissive, or ameliorative). A tenant's duty to repair obligates him to maintain the premises in as good a condition as when he leased it. A tenant's duty to third parties covers injuries incurred on the premises even if due to lack of repair. This is true even if the landlord has contracted to make repairs. An exception to this rule exists if the injury occurs in a "public space" which a landlord has a duty to maintain.  A tenant has a duty to all invitees to exercise reasonable care. In doing so, the tenant has a duty to warn or make safe known artificial hazards on the premises. Knowing includes actual knowledge as well as something the tenant should have found upon reasonable inspection. 

LANDLORD RIGHTS UPON SURRENDER – Feb 1999

A landlord has three options when a tenant moves out prior to the expiration of the lease. (i) Surrender – tenant demonstrates, by words or actions, that he wishes to give up the leasehold (landlord could choose to treat tenant’s abandonment as an implicit offer of surrender, and accepts). If unexpired term is greater than one year, surrender must be in writing to satisfy SOF. (ii) Ignore the abandonment & hold the tenant responsible for the unpaid rent, just as if the tenant were still there (this option is available only in a minority of states) or (iii) Re-let the premises on the wrongdoer tenant’s behalf, & hold him liable for any deficiency. The general rule in New York, in contrast to the majority rule, is that a landlord has no duty to mitigate damages. 
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NEGLIGENCE – Feb 2003, Feb 2004, July 2000, Feb 2000, July 1996
In order to bring a successful claim for negligence, the plaintiff must prove that 1) the defendant owed a duty to that plaintiff, as one who was a foreseeable plaintiff, 2) that the defendant breached their duty to the plaintiff, 3) that the defendant's breach was both the actual and legal cause of the plaintiff's damage, and that 4) the plaintiff was in fact damaged.  Factual causation exists when it can be shown that “but for” the defendant’s breach of duty, the plaintiff would be free of injuries. Legal or proximate causation exists when it is foreseeable that defendant’s breach of duty would result in certain injuries. The tortious intentional acts of a third party are generally superseding causes that will serve to cut off liability. However, where the defendant's conduct increases the likelihood that the third party's intentional tort will occur, the third parties conduct is foreseeable and not a superseding cause. There are several affirmative defenses that may be raised in response to a claim for negligence (assumption of risk, contributory negligence, etc)

NEGLIGENT SUPERVISION/NEGLIGENT CHILDREN – Feb 2004, Feb 2000, July 1996
In New York there is no longer immunity for family members from being sued by other family members. New York has abolished intra-family immunities in torts action, thus allowing a child to assert a cause of action in tort against a parent.  However, in New York, parents owe NO duty to their children in supervising them; as a result, a child has no cause of action against a parent for negligent supervision. However, only parents and legal guardians are immune from suit for negligent supervision. While parents cannot be held liable for negligent supervision of their children, all others who are not the primary caregivers and supervisors of a child can be held liable for negligently failing to properly supervise a child that is temporarily entrusted to their care. This rule includes teachers, aunts and uncles, and grandparents, assuming the adult does not have primary supervisory responsibilities (for example, as a foster parent or guardian). Thus, a babysitter would not be immune for the tort if not in the relationship of parent or guardian. Children are capable of negligence but are held to a different standard than adults. Children are held to the standard of behaving as a child of the same age, experience and intelligence. If a child is engaged in an adult activity (driving) he may be held to the higher adult standard with respect to that activity.

NEGLIGENCE PER SE - July 2001, July 2000
A statute can be used to demonstrate a duty of care. Where the injury that results is in the class of risk the statute intended to protect and the injured party is in the class of persons intended to be protected, courts will find a breach of duty, or negligence per se. In a negligence action, four elements must be shown: a duty, a breach of that duty, causation (in fact and proximate cause) and damages. When a statute’s standard is substituted for the reasonably prudent person standard, if a defendant breaches the statute’s standard, the two first elements are found and the plaintiff need only prove causation and damages. To use negligence per se, the statute’s purpose must be to prevent the type of injury that plaintiff has suffered and must fall into category of person sought to be protected. 
LANDOWNER LIABILITY – Feb 2004, Feb 2002, July 2001, Feb 2001, July 1999, July 1996
The majority of states apply different standards depending on the injured party’s status as an invitee, licensee or trespasser. New York has abandoned common law classifications and owners’/occupiers’ (or representative agents of landowner, i.e. executors of estates) liability is governed by the reasonable man’s test to foreseeable plaintiffs. As such, the liability of the landowner will be judged under a reasonable prudent person standard in all cases, with the facts of each case informing reasonableness. However, the status of the entrant upon the land is relevant for determining what care would be owed by a reasonably prudent person. The presence of the plaintiff as a trespasser, licensee, invitee, will determine the degree of care accorded to each and will determine if they were foreseeable. Under New York torts law, all owners and occupiers of property owe a duty of care to all users of the property and guests to keep common areas safe and repair areas that are in disrepair. 
DRAM SHOP LAW - Feb 2001

The New York Dram Shop Laws are laws that establish liabilty for commercial drinking establishments. Under this New York law, commercial drinking establishments who serve alcohol to minors and visibly intoxicated patrons will be held liable for their conduct created by that intoxication. However, the law does not apply to social hosts, just commercial establishments.  

WORKERS COMPENSATION – July 2003, July 2001, July 1997
The New York's Worker's Compensation law is a worker’s compensation regime that replaces tort suits by employees against employers in New York. In New York, workers’ compensation law is the sole remedy for employees injured on the job. Under the system, the employer is strictly liable for work-related injuries while the employee is limited by statute in the amount of damages they may receive. This law applies to all employees and employers with limited exceptions. Workers’ compensation is a damages remedy that limits an employer’s liability to a preset contractual amount. While an employee may obtain reimbursement without needing to prove fault, he is barred from filing tort claims against the employer. A limited recovery is available for medical expenses, two thirds of the salary and, if the employee dies, funeral expenses and a lump sum death benefit. Nothing may be recovered for pain and suffering and punitive damages are impermissible. Wrongful death actions may not be maintained by the family. Workers’ compensation excludes independent contractors, teachers, clergy and domestic part-time help from its coverage. Finally, while employees cannot sue their employer or co-workers (unless co-workers acted intentionally), the employees can sue any 3rd parties that contributed to the injury. If sued, under the CPLR, these third parties may not seek contribution from an employer. New York's Worker's Compensation law was amended in 1996 to prohibit a third party from seeking indemnification or contribution from an employer for an employee's on the job injury unless the employee suffered ``grave injury'' as defined under the statute. Grave injury includes loss of an arm, leg, blindness, permanent brain damage, among other severe injuries. 
INDEPENDENT CONTRACTOR – July 2003, July 2001, July 1997

The relevant inquiry on whether a person is an independent contractor centers on who had the control. Factors considered are the type of work, the pay rate (hourly or for the whole job), who supplied the equipment and how much supervision or discretion was given. 

Although an employee cannot sue its employer under the New York statutory Worker's Compensation Scheme for on the job injuries, an employee is permitted to sue third parties, including landowners. The landowners may owe a duty to an independent contractor's employee under the New York Labor Law Statutory Scheme or via the duty owed to foreseeable plaintiffs by the ordinarily prudent person under the circumstances. In the latter case, the extent of the duty is viewed by determining how the reasonably prudent person would act in the circumstances surrounding the action.

WRONGFUL DEATH - July 2003

The general rule is that in a wrongful death action, the plaintiffs may recover pecuniary damages, meaning economic damages including medical and funeral expenses, loss of support and possible dimunition in inheritance. Punitive damages may also be sought. Non-economic damages, such as pain and suffering, are excluded. A wrongful death claim may be maintained be the decedent’s statutory distributees (spouse and children) who will recover the damages. In contrast, in a survival action, recovery would go to the estate (and be taxed). The Statute of Limitations for wrongful death is 2 years from the date of death, but the plaintiffs must show that at the time of death, the decedent’s underlying personal injury claim would have been timely.
NO-FAULT INSURANCE - July 2004, Feb 2003, July 1999
New York has a no-fault insurance rule that states when there is an auto accident, rather than sue, the driver looks to his insurance policy to reimburse him for any personal injuries he suffered as a result of the accident, as long as they are not serious injuries. The no-fault insurance scheme takes the car accident outside of the court's hands in a negligence action. All resident drivers are required to obtain liability insurance and no-fault insurance up to $50,000. The fault or negligence of the parties does not matter, as long as the covered driver was not intoxicated or intentionally caused the accident. New York extends the no-fault coverage to passengers of the drivers and pedestrians that may have been injured by the accident. It only covers medical expenses and up to 80% of lost income, but no greater than $2,000 per month along with miscellaneous expenses ($25/day). No-fault does not include pain and suffering costs. One may sue on negligence only if the expenses from the accident total over $50,000 in one year or the plaintiff incurred a serious physical injury. 

ASSUMPTION OF RISK – Feb 2005, Feb 2001

There are several affirmative defenses that may be raised in response to a claim for negligence, one of which is assumption of the risk for ordinary accidents that usually occur in a specific situation. Under New York tort law, express assumption or risk may arise by contract or waiver, whereas implied assumption of risk may occur where participants of a sport consent to the ordinary risks of the game. Assumption of risk is a doctrine, which may deny a claim for negligence where the plaintiff reasonably assumes the known risks of the foreseeable harm. In a contributory negligence jurisdiction, assumption of risk totally bars a plaintiff's claim where the defense of assumption of risk is properly asserted. In a comparative negligence jurisdiction, assumption of risk is a defense to negligence, but does not necessarily negate that a duty was owed to the plaintiff in question. The court will apportion the party's fault based on their relative culpability in causing the harm that resulted. New York is a pure comparative negligence jurisdiction. In New York, the defendant’s conduct (where he assumes the risk and causes injury to himself) will limit his claim to the extent that he too contributed to his injuries. The injured will be judged by a reasonable person’s standard and compared to people with his same experience and skill.

STRICT PRODUCTS LIABILITY – Feb 2005, Feb 2002, July 2000, Feb 1999, July 1995
In New York, a manufacturer who puts goods into the stream of commerce in an unreasonably dangerous condition or produces goods that could have, for a reasonable cost, been manufactured or designed in a safer condition is liable to a person who is injured as a result of the product’s defectiveness. The plaintiff must allege that the manufacturer or retailer of the product owed a strict duty not to put unreasonably dangerous products into the stream of commerce. A strict products liability claim may be based upon one of three theories of strict products liability: 1) defective product liability, 2) inadequate warning, and 3) manufacturing defect (an error in production such that the product in question did not conform with the other products in its line). Under New York tort law, strict products liability imposes an absolute liability on a manufacturer, or retailer of a defective product that results in an injury to any foreseeable plaintiff. The plaintiff does not have to be a purchaser of the product or in privity with the manufacturer to assert a claim in strict products liability. A claim for strict products liability requires the plaintiff to show: 1) that the product was defective when it left the hands of the manufacturer or seller, 2) that the product was not substantially altered when it reached the plaintiff, 3) that the product caused an injury when it was being used in an intended or unintended foreseeable use. Warnings do not insulate the manufacturers’ liability. A design defect qualifies as a ``defect" under strict liability if the product was unreasonably dangerous and a safer, cost-effective alternative design existed. In New York, a strict products liability claim has a three-year statute of limitations, which accrues from the date of injury. Additionally, the seller of a defective product may be liable for up to four years under the UCC. However, strict products liability is available for personal injuries and not purely economic injuries. 

SUBSEQUENT REMEDIAL MEASURES – Feb 1999

As an initial matter, evidence of subsequent remedial measures is relevant to the cause of action. However, public policy in favor of encouraging repair of unsafe conditions generally requires exclusion of the evidence. In a products liability action, such evidence may only be admitted to prove the existence of a manufacturing defect (an error in production such that the product in question did not conform with the other products in its line), not for a design defect case.
RES IPSA LOQUITER – Feb 2003, July 1998, July 1995
A plaintiff alleging negligence generally must prove duty, breach, causation and damages. When the breach element is very difficult to prove, the court may allow plaintiff to survive a directed verdict (for failure to produce evidence as to an essential element) by virtue of the theory of "res ipsa loquitur" ("the thing speaks for itself").  Res ipsa is used as a substitute for proof of breach where the plaintiff is unable to prove a precise theory of negligence, that is, how the injury occurred. Res ipsa may be used where (1) the injury or accident is of a type that does not normally occur absent negligence and (2) the injury - causing instrumentality was under the exclusive control of the defendant and (3) The Plaintiff did not cause the event. If these are net, the jury may infer negligence on the part of the defendant. 
While the usual medical malpractice statute of limitations is two and one half years from the date of the procedure, with res ipsa, the statute of limitations is extended and does not begin to run until the plaintiff discovered facts, which caused him to know (or should have known) of the injury. Also, if there was continuous treatment for the same medical condition then the SOL runs from the last date of treatment.

MALPRACTICE – Feb 1999

The elements of a malpractice action are the same as a standard tort; i.e. 1) existence of a duty, 2) a breach of duty, 3) actual and proximate causation, and 4) damages. A professional is held to the standard of diligence, skill and care that would be applied by a member of the profession in good standing in the same community

MUNICIPALITY NEGLIGENCE – July 2002

The general rule is that a defendant is negligent per se when it violates a statute that is intended to protect the class of people and against the class of harms at issue in the statute. However, under NY Municipal Law, a municipality benefits from municipal immunity. Typically, a municipality cannot be sued for its misfeasance or non-feasance under the Municipal Tort Doctrine because "since (they) are responsible for all (they) can be responsible to all". There are several exceptions to this rule. First, when the municipality performs a proprietary function. Second, where there is a special relationship such as when one relies on the municipality because of an affirmative act or when the municipality assumes a duty or promise of an undertaking to a specific person. A special relationship is also created when the municipality knows that their inaction will lead to injury and where there is a specific duty undertaken that the municipality knows a person will rely on or if the municipality created the defective condition. 

However, under the General Municipal Law, a municipality must be permitted to examine the plaintiff via a 50-H hearing prior to the commencement of litigation. This permits a municipality to settle the matter and investigate before litigation. If the plaintiff commences the litigation before the town had a chance to hold the 50-H hearing, the plaintiff’s complaint should be dismissed.

NEGLIGENT MISREPRESENTATION – July 1997

A prima facie case of negligent misrepresentation, plaintiff must show (1) a duty to provide particular information to plaintiff; (2) defendant must know that plaintiff will reasonably be relying on the representation, (3) a breach of that duty; (4) causation, and (5) pecuniary damages. Negligent misrepresentation in New York requires that a duty be owed to the particular plaintiff suing. The alleged D is not liable to every party who relies on its statement

PERMISSIVE USE STATUTE – July 1998

Generally, one cannot be held liable for the negligent acts of another. Under the theory of vicarious liability, however, one can be held liable for the acts of his agents though he himself was not negligent and did not cause the injury. In New York, a car owner may be held vicariously liable for the negligence of one whom is expressly or impliedly authorized to use the car. New York's permissive use statute provides that the owner of a car is vicariously liable for the injuries caused by another driving the owner's auto with permission. Permission is presumed, although the presumption may be rebutted. There is an exception to the permissive use rule which provides that the owner will not be held vicariously liable for the intentional torts of the driver. 

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS – Feb 2005, July 1998
Under New York tort law, a person has a duty to avoid causing emotional distress (fear or fright). The duty is breached when the defendant creates a foreseeable risk of physical injury to a plaintiff through physical impact or threat of impact (no direct physical injury). In New York, a plaintiff may recover for negligent infliction of mental distress where the defendant was negligent and (i) The plaintiff experiences a subsequent physical manifestation of the distress (e.g. heart attack, miscarriage); OR (ii) Near miss requirement (zone of danger) – although you didn’t sustain any trauma, it was a “near miss.” The distress is caused by threat of physical impact (e.g., passengers on airplane with a drunk pilot). 
In New York, a bystander may recover for negligent infliction of mental distress only if the bystander was (1) a blood relative (immediate member of the family) and (2) was in the “zone of danger” (exposed to immediate harm) and (3) if the bystander suffers some physical manifestation as a result of his emotional distress
INDEMNIFICATION - Feb 2001, July 1995
Tortfeasors are jointly and severably liable when each commits a negligent act that contributes to the injury. When one joint tortfeasor settles with the plaintiff (or loses to the plaintiff) he may seek contribution from the other joint tortfeasors. Under New York’s law, when a person who is not named as a defendant may be alternately liable, that person (or entity) can be impleaded as a third party defendant or separately sued for indemnification after entry of judgment against the original defendant. Indemnity can arise by contract or it can be implied in law (i.e. products liability; vicarious liability) due to a relationship between the actual wrongdoer and another. Indemnity invokes a complete shifting of the loss which allows one party to shift 100% of the responsibility to another party (100% reimbursement). In order to implead a third party the moving party may implead after the answer is served. Although some impleaders are allowed as of right, if the moving party delays then the other party can try to show it is prejudicial to them. Under the CPLR, the statute of limitations for an action for indemnification is six (6) years from the date judgment is entered against the original defendant.
General Obligations Law section 15-108 provides that a tortfeasor released by the plaintiff may not seek or be subject to a claim for contribution. Under NYGOL, a party released by the plaintiff may neither seek nor be subject to a claim for contribution from any other party defendant. The right of contribution arises among several tortfeasors who share culpability for an injury to the plaintiff and whose liability may be equitably apportioned among them according to fault. Contribution is the amount of defendant's assessed fault that is paid to the plaintiff by another defendant, usually in a joint and several liability situation. Therefore, settlement will bar an action in contribution but not bar an action for indemnification. However, settlement by one defendant reduces a co-defendant liabilty by the amount of the settlement or the percentage of the settling defendant's fault, whichever is greater. 

VICARIOUS LIABILITY/AGENCY - July 2003, Feb 2004, Feb 2000, July 1996, July 1995
Under the theory of vicarious liability, a principal is vicariously liable for an agent’s torts if an agency relationship exists, and the conduct was within the scope of the agency. An agency is an express or implied agreement to act on behalf of another. Apparent authority is defined by "holding someone out as an agent, and reasonable reliance by the third party. An agency relationship exists if; 1) there is assent (voluntary, mutual agreement), 2) the agent’s actions benefit the principal, and 3) the principal has the right to control the agent, meaning the power to supervise the matter of the relationship. The doctrine of respondiat superior holds an employer liable for the negligent action of its employees committed in the scope of their employment. A person is not vicariously liable for the torts of an independent contractor unless engaged in ultra-hazardous activities or through the doctrine of estoppel. A person does not have the right to control an independent contractor’s conduct.

In New York, parents owe no duty for supervising their children. Consequently, they cannot be liable to any third parties for negligently supervising the children and cannot be held vicariously liable for the children’s torts. However, a parent may be held independently liable for their own negligence, if such negligence contributed to the degree of third party’s injuries sustained as a result of tort committed by a child. If Defendant’s acts were a factual and a legal cause of Plaintiff’s injuries then he could be held liable. 
COMPARATIVE NEGLIGENCE – Feb 2003, July 2001, July 2000
New York uses a pure, comparative negligence standard. The pure comparative negligence statute does not bar recovery if the plaintiff is partially at fault. Rather, the trier of fact determines the percentages and allocates the damages accordingly. This means a plaintiff may recover for a defendant’s negligence no matter how negligent the plaintiff was even if the plaintiff was more than 50% negligent (which is a bar in a modified comparative negligence jurisdiction). A defendant's liability will be reduced by the amount of the plaintiff's own negligence. 

CONTRIBUTORY NEGLIGENCE- July 1998

In determining damages, generally a defendant takes the plaintiff as he finds her and will be held liable even for unforeseeable damages. This is the eggshell-skull theory. However, a defendant who has been found negligent may seek to relieve himself of some liability by showing that the plaintiff was herself negligent and that this negligence proximately caused her injury. Under old common law, any negligence on plaintiff's part barred her recovery. New York has adopted comparative negligence. Under this regime, a plaintiff may still recover against a defendant if plaintiff was contributorily negligent. Under this theory, the plaintiff’s negligence will be considered in apportioning the percentage of fault and in allocating damages. 

New York is one of a minority of states which allow a defendant to introduce plaintiff's failure to use a seatbelt as evidence which will mitigate plaintiff's damages. The evidence, however, will serve only to reduce the damages and will not go to whether plaintiff was negligent or to whether defendant proximately caused plaintiff's injury. 

JOINT AND SEVERAL LIABILITY – Feb 2004, Feb 2000
Under the CPLR, joint tortfeasors who have together contributed to the extent of the plaintiff’s damages are held jointly and severally liable for the entire amount of plaintiff’s economic damages. However, the CPLR creates an exception to the rule of joint and several liabilities. Article 16 serves to limit a joint tortfeasors liability for non-economic damages (e.g. pain & suffering, emotional disturbance, mental anguish, loss of consortium, wrongful death) depending on their percentage of fault.  Unless an exclusion applies, a joint tortfeasor in a personal injury action who is found to be 50% or less at fault, may not be required to pay the plaintiff more than their proportional share of the plaintiffs non-economic damages. Exclusions include tortfeasors who release toxic substances, intentional or reckless tortfeasors, and owners/operators of motor vehicles (except police/fire). 
If one tortfeasor is released by the plaintiff, a judgment in favor of the plaintiff against unreleased tortfeasors will be reduced by the greatest of: (1) the amount paid for the release or stipulated in the release, or (ii) the proportionate share of the total injury attributable to the released tortfeasor. 

TORTIOUS INTERFERENCE WITH BUSINESS RELATIONS - Feb 1997

Tortious interference with business relations requires (a) a valid contract between the plaintiff and a third party, (b) knowledge of the contractual relations by the defendant, (c) intent on the part of the defendant to induce the third party to breach its contract with the plaintiff, (d) breach of that contract, (e) as a result of the defendant's efforts. An action for tortious interference with contractual relations has only one affirmative defense, and that is privilege. A person who is in a privileged relationship with the third party (the breaching party) is privileged to make statements to induce breach. Examples of privileged persons are a parent or a spouse or an attorney. An economic competitor is not one of the privilege group. The remedy for tortious breach is the amount of economic loss caused by the breach. In a requirements contract, previous amounts ordered and payments made are an appropriate measure of future performance.

DEFAMATION - Feb 1997

A prima facie case for defamation requires proof of the following elements: (a) a defamatory statement made by the defendant, (b) publication by the defendant to a third party, (c) damages. Slander is an oral defamatory statement.  A statement may fall within one of the four slander per se categories: (1) impugning the business integrity or skill of the plaintiff, (2) statement of unchastity of an unmarried woman, (3) statement that plaintiff had a loathsome social disease, or (4) attributing to the plaintiff a crime of moral turpitude. If it fits into one of the 4 slander per se categories, special damages need not be proved, and damages are presumed, but the amount is an issue decided by the jury.  Private figures need only prove negligence on the part of defendant. 

A person has a qualified privilege to make non-negligent statements about someone if for a socially useful purpose, such as providing information to a bank or an employer. However, the privilege does not extend to malicious statements. Truth is an affirmative defense to defamation and as it was not raised, is considered waived. 
PRIMA FACIE TORTS - Feb 1997

New York recognizes a special tort of prima facie torts. The elements are (1) tortious conduct (intent to do economic harm) (2) resulting in economic loss (3) that does not fall within a traditional tort category. The prima facie tort is a fall back position and can be plead as an alternative to a traditional tort (except when the conduct does fall under a traditional category but is time barred). However, once a case has been made out for another tort, the cause of action for prima facie tort must be dismissed. Therefore, since the court not only found the applicability of a traditional tort -- interference with contractual relations -- but has awarded summary judgment in favor of the plaintiff on that tort, the court properly dismissed the action for prima facie tort.
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CREATION/VALIDITY – July 2003, Feb 2003, Feb 2001, Feb 2000

A will is an instrument to take effect on death, that is revocable until death, and that makes dispositions of property, directs how property shall be disposed, disposes of testator’s body or any part thereof, exercises a power of appointment, and/or appoints a fiduciary. For a will to be validly executed, New York's Estates, Powers, and Trusts Law ("EPTL") provides that: (i) it must be in writing and signed at the end by the testator; (ii) the testator must sign in the presence of each witness (or acknowledge her  previous signature); (iii) it must be published by the testator (declaring to each attesting witness that "this is my will"); (iv) there must be two attesting witnesses; and (v) that the witnesses must sign their names within 30 days of each other. Witnesses need not sign in the testator's presence or be present at the same time, but they must sign as attesting witness, not in another capacity, such as a notary public.  A codicil is an amendment or supplement to a will that either adds to, takes from, or alters the will's provisions. In New York, a codicil is constructed as part of a will and must be executed with the same formalities. If Testator makes the amendment before signing and having the will published and witnessed, the handwritten amendment giving a bequest would be valid.  If the amendment was clearly made after execution of the will it will be invalid unless a valid codicil is excecuted. 

Any form of signature or mark by the testator will be accepted by the court (they have accepted an X before) as long as it is in his own hand. If the testator has another sign on his/her behalf, then there must be an additional witness (i.e. testator, proxy signatory and two attesting witnesses).

If one of the two witnesses is a beneficiary to the will, that gift fails, but the will is otherwise valid. Under the EPTL, an interested witness is a witness who receives a disposition under the testator’s will. (Note: If the interested beneficiary is also an intestate distributee, she takes the lesser of the specific bequest or intestate share.) However, if two separate witnesses attest to the will in addition to an interested witness, there is no affect. The interested witness is simply discarded and the will is probated with the other two witnesses.

MUTUAL WILLS – July 2004, July 1997
In general, contracts to execute mutual wills are enforceable in New York. However, such an agreement must be in writing, signed, and acknowledged by the party to be charged. In addition, the claiming party must not have breached the agreement and have stated in their own will the concurrent obligation for the one person to name the other in their own will. A mere oral promise to create mutual wills is unenforceable. Wills executed in violation of such agreements will nevertheless be admitted to probate. The aggrieved party's remedy is to sue for breach. 

REVOCATION OF WILL – July 2001, July 1998, Feb 1998, July 1996
Under the EPTL, a will may be revoked by: (1) execution of a new will which in turn states that it revokes all prior wills, or (2) by physical act. Physical act includes any mutilation, physical destruction, or alteration of the testator’s signature. This does not include minor physical alterations such as writing in the margins. A testator can revoke a will by physical act, such as tearing, burning, or destroying. He can cross out a will but only if he makes it evident that he is destroying the whole will such as by complete cross-outs. There is no partial physical revocation. In addition, a cross-out with new words added is not valid because New York does not recognize holographic wills (except in the case of mariners at sea or soldiers during war). There is a rebuttable presumption that when a will is last seen within the testator's control and is then found mutilated, it is revoked by physical act. However, this presumption of revocation can be rebutted by evidence that the will was destroyed by accident (e.g. T told W that destruction of will was accidental). A modification must be made by a codicil or new will and must be executed with the same formalities of a will. If the codicil is inconsistent with only a portion of the prior will, only that portion is revoked. If it is inconsistent with all provisions, all is revoked. A holographic will (or written alteration) is handwritten, signed by the testator but not witnessed so it is therefore invalid in New York.

REVOCATION THROUGH A SEPARATION AGREEMENT – July 1997

Recent case law in New York has established that general releases in separation agreements must be extremely precise in revoking irrevocable joint will contracts and concurrently the joint wills themselves. The law states that there must be a specific reference to the contract upon which the joint wills are based and there must be specific, express intent that the parties desire the contract and wills to be no longer valid and enforceable. To validly revoke joint wills, the general releases must specifically refer to the contract or the wills. In addition, such an agreement must be executed with the full formalities necessary to be a revoking instrument (signed by the testator at the end thereof, in the presence of [or having acknowledged his signature to] two witnesses to whom he has ``published'' the will (made known that it is a will they are witnessing), if the witnesses sign within 30 days of each other. 

CONTEST OF WILL/COMPETENCE – Feb 2005, Feb 1997
The proponent of a will has the burden to prove every element to prove that the will is valid. To create a valid will, the testator must have intended to create an instrument that disposes of his property upon his death and must have understood that what he created was in fact his will. A will is properly executed when a person 18 or older with testamentary capacity publishes his will (declaring it to be his final will), intentionally signs his will at the end, and does so in the presence of two attesting witnesses. To prove this occurred, the court will require testimony by the attesting witnesses, or if one is unavailable or cannot remember the details of the signing, proof may be based on the testimony of only one witness. Where one witness to the will cannot remember the events of execution, the will is properly admitted on the proof of the witnesses signatures and testimony of one witness as to due execution. The EPTL requires that a person be an adult and be mentally competent at the time of executing her will. One indication which the court will use as a rebuttable presumption of a testator's mental capacity is whether she knew the extent of her estate (wealth/assets) and her bounty (issue/distributees). The standard for lack of mental capacity is whether testator suffered from an insane delusion that caused him to make a will that ignored the objects of his natural bounty (spouse, children, etc.). The rule is that testamentary capacity must exist only at the time the testator is executing the will, not before or after, even if it is only during a lucid interval. An insane delusion is not merely irrational behavior, but rather a set of circumstances on false reality that only exists in his "perverted imagination".

A witness to the signing of one’s will is competent to testify as to the Testator's acts and behavior related to the signing.  Statements that testator acted strangely and irrationally both are permissible opinions of a lay person, as are statements as to whether Testator seemed competent. A lay person may testify as to their personal knowledge.  The NY EPTL provides that an executor is a proper party to a probate proceeding and as such, she is competent to testify. The EPTL provides that a person may not properly testify about statements of the decedent with respect to the will, unless they were the res gestae (spontaneous utterances) of the person while executing the will. If executor were present during the execution, she could properly testify as to such statements. 

NO CONTEST CLAUSE – Feb 1997

No contest clauses (interorem clauses) are valid in NY. The general rule is that a no-contest clause is breached by such litigation, and if the party instigating the litigation loses, he forfeits his share under the will and under intestacy (e.g. if there were no residuary clause). If the party wins, the will is not probated and the NCC is declared invalid. The NCC provision of the EPTL has several exceptions under which a beneficiary may unsuccessfully challenge the will and collect. They include: (1)
An infant may always contest a will's validity as may one judicially declared incompetent; (2)
To demand an accounting or question a fiduciary;  (3) To determine testator's intent through construction of a provision;  (4) A surviving spouse's right of election;  (5) A challenge to surrogate court's subject matter jurisdiction;  (6) Pre-trial discovery; or  (7) If based on probable cause, a trial to determine if the will was forged, or revoked by a subsequent will. 
When a will is contested by the guardian, representative, or committee on behalf of an infant or incompetent, that contest will not be held against the infant or incompetent because presumably they had no say in deciding to contest. This is really a public policy exception -- such that these categories of persons are deemed incompetent to make such decisions themselves and so won't be held responsible if their guardians determine to contest. 

ADEMPTION – Feb 2003, July 2001, July 1995
A testamentary bequest of a unique item is a specific bequest. If the item is not in the testator's estate at her death the gift is adeemed. Under the doctrine of ademption, if property left in a will to a survivor is destroyed or no longer with the testator at his death, the beneficiary gets nothing. The general rule of ademption is that a distributee is only entitled to the actual bequest if the bequest is a specific bequest (i.e. A specific bequest is indicated by the language "my 100 shares of C Corp."). A gift will not be adeemed if it can be shown that the change is not one of substance but one of form. For stocks, a specific bequest of shares is treated to include shares obtained as stock splits associated with these shares. If the subject of the bequest is sold or destroyed prior to the testator’s death, the beneficiary takes neither the bequest nor compensation equal in value. However, the EPTL makes three exceptions to the general rule of ademption: (1) insurance proceed paid after death; (2) transfer subject to a contract that remain executory at death; and (3) disposition by a conservator, where the funds are traceable. Note: A demonstrative legacy is a general amount from a specific source. A general legacy is simply money.

PAROL EVIDENCE - July 2003

Under the New York EPTL, parole evidence is admissible to determine the intention of a testator who creates a will that is ambiguous on its face (example; leaving a gift to someone that doesn’t exist). Such evidence can be obtained from the drafting attorney or third parties with relevant knowledge. Also, when a will is complete on its face, the court may interpret the will in order to arrive at the result most likely intended by the testator. To do this, a constructive trust will be created.

UNIFORM SIMULTANEOUS DEATH ACT - Feb 2004, Feb 1998
New York has adopted the Uniform Simultaneous Death Act, which provides that if there is no evidence of who died first, it will be assumed that the beneficiary predeceased the testator (in other words, that the testator survived) for purposes of executing a will. New York does not follow the Uniform Probate Code’s 120-hour rule, which requires that the testator survive a beneficiary by 120 hours. The general rule in New York, under the EPTL, is that if a beneficiary predeceases the testator, the gift to that beneficiary lapses and falls into the residuary estate. In New York, if a husband and wife die simultaneously, in order to execute the wife's estate it is as if her husband died before her. To execute the husband's estate, it is as if the wife predeceased the husband. Intestate distribution is accomplished by per capita shares at each generation.

UNIFORM SIMULTANEOUS DEATH ACT/TENANCY IN THE ENTIRETY - Feb 1998

In New York, if tenants in the entirety (a husband and wife who own property with rights of survivorship) die simultaneously, the tenancy by the entirety is severed, and the land in effect passes as though they had held a tenancy in common (with no right of survivorship). When a husband and wife die simultaneously, each estate is executed as if the other died before the testator. Therefore, New York will treat the property held as a tenancy in entirety as if it were a tenancy in common and it will pass under each individual's will or by intestacy.

ANTI-LAPSE STATUTE - Feb 2004, July 1999, Feb 1999, Feb 1998, Feb 1996, July 1995
Under the EPTL, an exception to the Uniform Simultaneous Death Act is found in New York’s anti-lapse statute, which provides that if the beneficiary is a sister, brother or issue (descendant) of the testator and that beneficiary leaves issue, then the gift does not lapse but will be shared by the beneficiary’s issue per capita at each generation (people in same relation to the testator take equal shares). This allows children of the sister, brother or issue of the testator to take if their respective parent dies before the testator. However, there is no interest transformed to the spouse of the beneficiary. In New York, the antilapse statute doesn't apply in the case of a conditional bequest (i.e. to Hal if he survives me). Therefore, if the gift is expressly conditional on the beneficiary surviving the testator, the anti-lapse statute does not apply. 
ADVANCE AGAINST AN INHERITANCE - Feb 1998

The general rule in New York is that an advance against an inheritance must be in the form of a contemporaneous writing and signed by either the donor or donee. After an advancement, to calculate inheritance when testator dies: (i) add advancement & estate value, (ii) calculate shares, (iii) subtract advancement from the donee’s share
PUTNAM SCRUTINY - SELF-DEALING - Feb 2001

Under New York's Code of Professional Responsibility, a lawyer should not suggest to the client that a gift be made to the lawyer for the lawyer's benefit. If a lawyer accepts a gift from a client, the lawyer is peculiarly susceptible to the charge that he unduly influenced or overreached the client. Additionally, under the Putnam Doctrine, New York law provides that if a will makes a gift to a person who was in a confidential relationship with the testator and who was directly or indirectly involved in drafting the will, there is an inference that the gift was the product of undue influence. In such a case, the burden of proof of undue influence remains on the contestant, but it is incumbent upon the beneficiary to explain the circumstances and to show in the first instance that the gift was freely and willingly made. Generally, the explanation consists of proof that the beneficiary was a natural object of the decedent's bounty, such as a relative or close friend. If the attorney is a relative or friend of the decedent with a long-standing relationship or friendship, the objective, rational basis of the gift is explained and the bequest is allowed to stand.

DISTRIBUTIONS - BENEFICIARIES – Feb 2004, Feb 2001

Under New York's EPTL, distribution by representation (per capita at each generation) is the default statutory distribution. However, if a testator so provides in his will, distribution may be made per stirpes. A per stirpes disposition of property is made to persons who take as issue (children, grandchildren, etc.) of a deceased ancestor and receive in equal shares what the deceased ancestor would have received. Per capita at each generation indicates that of each generational level, the gift will be divided equally between all takers. Under the general rule, if a beneficiary predeceases the testator, the gift to that beneficiary lapses and falls into the residuary estate. An exception is found in New York’s anti-lapse statute, which provides that if the beneficiary is a sister, brother, or issue (descendant) of the testator and that beneficiary leaves issue, then the gift does not lapse but will be shared by the beneficiary’s issue per capita at each generation (people in same relation to the testator take equal shares). However, if the will indicates that the gift shouldn’t lapse due to the beneficiary predeceasing the testator, then it won’t.

PRETERMITTED CHILDREN – Feb 2003, Feb 1996

One who is born after Testator’s will was executed is a pretermitted child. The EPTL provides that if a child is born after a will is executed, and the will does not provide for the child, the child is entitled to share in any gifts made for his/her siblings, or if no gift is made the child is entitled to his/her intestate share. A pretermitted child will only take where (1) he is not provided for by will, (2) he is not provided for by any lifetime gifts (insurance policies) and (3) he is born or adopted after the will. The purpose of this statute is to provide for children who may have been omitted from the will by mere oversight. However, this rule does not come into effect if the testator has made some other provision for his child.  It should be noted that the court will not analyze whether the provision for the child was adequate or not. The provision evidences that the child was considered by the testator and not merely "forgotten" in the will. The analysis being if the testator wanted to provide otherwise he could have amended his will or prepared a new will.

If Testator had other children when the will was executed, the pretermitted child takes nothing if the existing children were not provided for. The pretermitted child takes same share as siblings if substantial gifts were provided (comes out of the gifts to other children ONLY). The pretermitted child takes intestate share if only a limited provision (give $1) was provided to existing children. If the Testator had NO other children when will executed, the pretermitted child takes intestate share (consider estate as intestate and subtract pretermitted child’s intestate share, then apply the will)

REFERENCE BY INCORPORATION - POUROVER TRUSTS - Feb 2004, Feb 1999, July 1995
The general rule in New York under the EPTL is that reference by incorporation is impermissible. However, New York does allow incorporation by reference of other attested instruments. Documents referred to in the will must be executed with the same formalities required of a will in order to be valid. An exception exists for a pourover gift made in a will to a trust. Under the EPTL, a bequest to a trust that is in writing and acknowledged and created before or contemporaneously with the will are valid, even if the trust is subsequently amended.
A ``pourover" trust is one which may or may not be funded prior to death of the settler. It is a statutorily approved exception to the requirement that every trust have a res or corpus capable of being identified. The requirements of a pourover trust are that the trust was validly executed, the trust was revocable, and the trust existed before (or was created simultaneously with) the will. Once the gift is made to the trust it becomes trust property. Generally, trusts are unamendable and irrevocable unless otherwise stated. However, changes in beneficiary need only be valid according to the EPTL and do no have to meet the due execution standard of the Statute of Wills. 
CONDITIONS AGAINST PUBLIC POLICY - July 1995
In general, conditional bequests are valid. However, if the condition itself violates public policy, it is deemed void. It is against public policy to condition the receiving of bequest upon the commission of an event affecting total restrictions on marriage. Therefore, conditions requiring divorce are void as against public policy (whereas conditions requiring marriage, or marriage within particular faith, are not). A void condition is treated as though it did not exist.
ELECTIVE SHARE – July 2004, Feb 2002, July 1999, July 1998, July 1997, July 1996, Feb 1996
Under the Estates, Powers, and Trusts Law, the elective share exists to protect a surviving spouse against disinheritance, by giving the spouse an entitlement to a minimum share of the decedent's estate. When a spouse is provided for minimally in the will, the spouse has the choice of taking the elective share. The amount of the elective share is the greater of $50,000 or one-third of the net estate.  She also is entitled to an exempt personal property set-aside. Personal property set aside includes items that come over and above property passing to the spouse by will, intestate share, or elective share (farm equipment ($15,000), furniture ($10,000), marital car ($15,000), cash ($15,000), and various media ($1,000) in a total amount up to $56,000). This share comes off the top of the estate and is not included in the elective share.  If the elective share applied only to the probate estate (property owned at death), a person who wanted to disinherit a spouse could make nonprobate transfers to others, defeating the protection of the elective share statute. Thus, when calculating the net estate, the augmented estate applies to both property owned at death and certain testamentary substitutes. 

In order to compile a surviving spouse right of election, the decedents net estate is totaled. To this figure, it must be increased by any testamentary substitutes such as: 1) U.S. bonds, 2) retirement plans (only ½ of qualified pension plan benefits counted), 3) shareholder agreements, 4) gifts causa mortis, 5) intervivos trusts exceeding $10,000 given within one year of testator’s death, 6) totten trusts, 7) jointly held property (1/2 or extent of contribution), 8) powers of appointments the testators has (general). A joint tenancy is included in the net estate to the extent of the decedent's contributions. If spouses were tenants by the entirety, the statute raises a presumption that the decedent's contribution was one-half. Life insurance proceeds are not testamentary substitutes and do not affect the elective share. The insurance policies pass outside of the will.
From this total, the 1/3 is applied. From the 1/3 anything passing to the surviving spouse under the will must be deducted. Once the right of election is determined, all beneficiaries of the will must contribute ratably to the right of election (pro rata out of other parties’ shares). The spouse must elect to take her elective share within six months of the will’s probate or one year from death.

Finally, a spouse is disqualified from exercising the right of election if: (i) there is a final divorce decree; (ii) a final decree of separation was rendered against the surviving spouse; (iii) the surviving spouse abandoned the deceased spouse; or (iv) the surviving spouse failed to support the deceased spouse.

TOTTEN TRUST – Feb 2003, July 2000, July 1998, July 1997

Testamentary substitutes include Totten trust bank accounts. A Totten trust is one where the depositor deposits funds in a bank account in his name as trustee for another (the beneficiary). A totten trust is revokable at any time by the maker up until the date of death of the maker. The creator of the account holds exclusive power over the contents of the account during his lifetime. The maker is the owner of the money and can w/d or deposit at will (partial revocation each time he withdraws). At his death, the beneficiary is entitled to any funds remaining in the account. Under New York law a Totten trust can be effectively revoked in a will only if the will names the institution in which the account is kept and the trust account's beneficiary.
JOINT BANK ACCOUNTS – July 1997

A survivorship account is one in which both people named on the account have full power to withdraw, and at one person’s death the survivor receives the remainder. Joint accounts are accounts with a right of survivorship. Money passing by operation of this right of survivorship is a nonprobate transfer, which cannot be affected by a will. All money placed in such an account is deemed to be a gift of one-half the deposit to the other account holder.  Because joint accounts cannot be revoked by will (regardless of the specificity of the revocation), the attempted revocation in a will is void. 

DISTRIBUTION OF RESIDUARY ESTATE – Feb 2004

The rule in New York, under EPTL, is that when a will fails to properly distribute all property, there is partial intestacy. Any property not accounted for in the will (including residuary estate) will be governed by the intestacy statutes in New York. Intestacy provides for the spouse to get $50,000 and one half of the estate with the other one half of the estate to the children (spouse gets entire estate if no children) OR if no spouse, the children inherit the entire estate OR if none to the parents and issue of parents OR if none to one half maternal grandparents and their issue and one half paternal grandparents and their issue OR if none one half to great-grandchildren of maternal grandparents and one half to great-grandchildren of paternal grandparents OR if none to the state of New York, always distributing per capita at each generation. It should be noted that when a trust fails, there is a resulting trust (not a real trust).

PROBATE OF WILL – July 1996

If a will known to be made and known to be in the testator's possession is not found at the testator's death, the will is presumed to be revoked. If the lost will was not in the testator's possession, but in the possession of another, the will is presumed not to have been revoked. If the possessor was adversely affected by the will, the presumption is that the will was improperly destroyed. A constructive trust is established for those who would have taken under the will. A lost will may be probated with sufficient proof of its due execution and its contents. Two witnesses must testify to due execution (signed by the testator, at the end thereof, in the presence of each of two attesting witnesses who realize they are witnessing a will) and to every provision of the will. This must be shown by clear and convincing evidence. A copy of the will is a proper substitute for the witness testimony about the will's provisions.
RENUNCIATION – Feb 1999

Although a person is entitled to disclaim an interest received by bequest, such disclaimers must be filed with the surrogate's court and not merely with the trustee of the trust. They must be signed and notarized, and they must be accompanied by an affidavit indicating that no consideration has been paid in exchange for the disclaimer. If done properly, this acts to directly assign the interest to the next person in line for it, without there having been any tax consequences to the disclaiming party (disclaimant is treated as if pre-deceased the decedent). Such revocations are final, and not modifiable once made. They must be filed with the Surrogates Court within 9 months after the decedent’s death
DIVORCE-TERMINATION OF BENEFITS – July 2002, July 1997

Under the EPTL, the rule is that upon a valid divorce, all fiduciary relationships will automatically be revoked by operation of law (except the guardianship of marital children) and inheritances from the will are void and given no effect. The EPTL indicates that a divorce will terminate all benefits going to a spouse under a will. Therefore, the ex-spouse cannot serve as executrix or inherit under the will. Divorce also terminates the right of election, as does a final decree of separation, an invalid divorce rendered against the surviving spouse, an invalid marriage (incest or bigamy) and abandonment by the surviving spouse or lack of support by the surviving spouse. The will is read as though the surviving former spouse predeceased the testator. The gifts to the divorced spouse fail and go into the residuary

MARITAL DEDUCTION – Feb 1996

The rule is that a marital deduction consists of (1) outright dispositions of property to the spouse (by will, intestacy, elective share, life insurance in lump sum, etc.) and (2) property that qualifies for the QTIP (Qualified Terminable Interest Property) deduction.

ADMINISTRATOR APPOINTMENT – July 2002

Letters of administration are those court documents that appoint an administrator for a decedent who dies intestate. An administrator has significant responsibilities in handling a decedent’s estate. As such, the surrogate’s court seeks to appoint someone who, ideally, is not only familiar with the decedent and the decedent’s estate, but who can adequately and competently perform the requisite responsibilities. Ordinarily, granting letters to the spouse is in the best interests of the estate because the spouse is probably the most involved in the now-decedent spouse’s affairs and is the most likely to protect the interests of the estate. 

ADMINISTRATOR RUNNING BUSINESS – July 2002

Although an administrator’s powers are broad, they do not include the right to continue operating a business. An administrator (especially one with no previous business experience) may not continue a business that she otherwise had no interest in before she was appointed administrator. If an administrator does so operate, they are personally liable for any losses. Note: A person not given the letters of administration has no duties and is not liable for any decrease in the estate’s assets.

TRUST MANAGEMENT – Feb 1997

The EPTL provides that a trustee must manage trust assets and invest them prudently so as not to endanger the trust's corpus. The trustee is to manage the trust in a way that build's income (interest) and does not unreasonably jeopardize principal. A trustee may seek investment advice from a professional, but then they are both liable for any mismanagement and imprudent investments. The EPTL does not want to place a chilling effect on a trustee's efforts to build the trust, and the statute thus does not require that the trust grow. However, upon looking at the investment strategy, it must be reasonable. A clause which seeks to erase liability for a breach of a trustee's or executor's fiduciary duty with respect to a trust is void as against public policy in New York.
CONFLICT – July 2004, Feb 2002
Under the EPTL, an attorney for a decedent is deemed to be in privity of contract only with the decedent. If the attorney is the executor of the estate, his job is to administer all of the estate debts and assets. Although the client has died, his confidences will be protected by the attorney/client relationship. As an executor, that person has a fiduciary duty to the decedent to see that the wishes expressed in the will are carried out. As such, an attorney with such a conflict of interest may not take on a will contestant as a client unless the decedent waives the conflict, which is obviously impossible once the person has died. An attorney in such a position may not reveal confidences and secrets of the decedent, even after death (per the CPLR).

STANDING - Feb 2001

Under the EPTL, all potential beneficiaries under a will, and heirs who would take if the testator died intestate, have standing to either challenge or champion a will. Under the EPTL, the Attorney General is deemed the representative of the beneficiaries of all charitable trusts. New York's EPTL provides that the attorney general is to represent the beneficiaries of dispositions for religious, charitable, educational, or benevolent purposes, and it is the attorney general's duty to enforce the rights of such beneficiaries by appropriate proceedings in the courts. The Attorney General has standing to raise objections in Surrogate’s Court. The doctrine of cy pres requires that bequests to the state or charities cannot be attacked by will contests. If the inclusion of a bequest raises the possibility of bequests to the state or charities being reduced, the state can intervene. Thus, the Attorney General, as chief law enforcement officer of New York State has standing. 

ATTORNEY AS EXECUTOR DISCLOSURE - Feb 2002

An attorney who prepares the will may act as an executor. There is no per se rule against this, however when an attorney does act as an executor, he/she must comply with certain disclosure requirements. There must be an acknowledgement stating that: 1) the attorney informed the client that anyone may act as an executor and 2) inform the client that if the attorney acts as both, he will receive two commissions under the EPTL. Failure to do so will result in the attorney receiving only ½ of his statutory commissions. The policy behind this is that a client that is not fully informed may think he is actually saving money by having the attorney act as executor. To discourage such indirect deception, the disclosure requirement was enacted.

INTERESTED WITNESS – Feb 2001, Feb 1998

Under the EPTL, the general rule is that to be valid a will must be witnessed by two individuals who can later attest to its execution. In New York, a will may be admitted to probate if an executor serves as a witness and even if a devisee serves as a witness. An interested witness is a beneficiary under the will who served as a witness. The executor is not considered interested because he is not entitled to a will. Instead, he is entitled to statutory compensation. If one or more of the witnesses is interested (stands to gain from the will's probate), this will not affect the validity of the will. Instead, the interested witness's gift under the will shall be affected. The interested witness will receive the lesser of either his intestate share or the gift under the will. The exception to this rule is if there are two separate uninterested attesting witnesses -- then the interested witness's gift will not fail. 

Under New York law, for a will to be admitted to probate, the burden is on the proponent who wants the will to be admitted to probate. In the absence of a self-proving affidavit, the will must be proved by the two witnesses and if it can't be proved by the two witnesses, the testator's signature and one of the witness's signatures must be proven. 
LAYPERSON OPINION - Feb 2005

In New York, a layperson may testify as to her opinion, where the witness has personal knowledge of the underlying facts, and her answer does not require hypothesizing or expert knowledge. In a probate proceeding, a person may give testimonial evidence in the form of an opinion as to whether testator understood the nature of the act of making a will, extent of his holdings, and the objects of his bounty. 

ACCOUNTING – Feb 2005

Beneficiaries under a will may demand an accounting from the executor, and the executor must show that he distributed the testator's assets according to the will and New York law by showing all assets, debts and expenses. If the executor fails to do so, he must reimburse estate and beneficiaries for any improper distributions.
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